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DEADLINE Open Letter to JFQ Readers
Approaching
JFQ seeks your assistance in exploring new ideas in irregular warfare

for IF Q Issue 56 and special operations. On April 23, 2009, Deputy Secretary of Defense William J.

Lynn announced that the 2009 Quadrennial Defense Review (QDR) will exam-

ine “ways to institutionalize irregular warfare capabilities while maintaining the
United States’ existing strategic and technological edge in conventional warfare.”
The following day, General Norton Schwartz revealed that the U.S. Air Force is
contemplating the need to build partner capacity in the light strike role and would
consider developing an irregular warfare wing. The QDR’s findings are informed
by fiscal policy and the National Security Strategy of the new administration, in
addition to the professional insights of those with practical field experience.

JFQ encourages you to submit manuscripts that speak to these issues
among others that bear upon the objectives of the QDR. Boldly challenge tradi-
tional thought and practices in the joint, interagency, national security commu-
nity, and propose new solutions!

JFQ would also like to solicit manuscripts on specific subject areas in
concert with future thematic focuses. The following topics are tied to
submission deadlines for upcoming issues:

FEATURING
September 1, 2009 March 1, 2010
Irreg!“ar war'a_re and (Issue 56, 1 quarter 2010): (Issue 58, 3¢ quarter 2010):
Speclal Operatlons Irregular Warfare and Strategy and Strategists
Special Operations
Submissions Due by December 1, 2009 June 1,2010
(Issue 57, 24 quarter 2010): (Issue 59, 4t quarter 2010):

Sﬂptem ber 1 y The Expeditionary Interagency Unmanned Syste.ms and Robotics,
Essay Contest Winners
2009

JFQ is pleased to announce a new national security journal, Prism, which

has been chartered to promote civilian and military complex operations training
and education. Published by National Defense University (NDU) Press on behalf

JFQ Issue 57 of the Center for Complex Operations at NDU, the goal of Prism is to enhance the
U.S. Government’s ability to prepare for complex operations by catalyzing coop-
Featuring eration, coordination, and synchronization among education, training, lessons
The Expeditionary learned, and research institutions and organizations. Complex operations consist
Interagency of counterinsurgency; stability, security, transition, and reconstruction operations;

and irregular warfare. NDU Press is now accepting manuscripts for inclusion in
Submissions Due by the inaugural issue of Prism, scheduled for publication in Fall 2009. Manuscripts
December 1, 2009 may vary in length from 3,000 to 7,000 words and should be submitted per the

guidance governing JFQ manuscripts on our Web site at ndupress.ndu.edu.

Colonel David H. Gurney, USMC (Ret.)

Visit ndupress.ndu.edu to view our Guide
P Editor, Joint Force Quarterly

for Contributors. Share your professional
insights and improve national security. Gurneyd@ndu.edu
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LETTERS

To the Editor—I have completed Joint Profes-
sional Military Education Phase I at the Army
Command and General Staff College (CGSC)
in Fort Leavenworth, Kansas. From this educa-
tion, I have become more discouraged rather
than encouraged about the Services’ desire to
become more joint. The CGSC has done an
outstanding job in its curriculum. Joint doctrine
has been taught and discussed, each Service’s
capabilities and weaknesses have been reviewed,
and the importance of coordinating and
synchronizing each Service’s actions has been
stressed, but it seems something is missing.
The CGSC curriculum is full of historical
and current examples of operations where two
or more of our Services have come together to
fight the Nation’s wars with varying levels of
success. Yet at the same time, we review case
studies involving finger pointing between the
Services in Operation Anaconda, discuss the
relevance of the F-22 versus growing the Army
for the counterinsurgency fight, read articles
in Force Management class about how each
Service fights for limited resources through
the Planning, Programming, Budgeting, and
Execution System (PPBES), and hear about
debates at the highest levels of leadership over
which Service is best suited to be the “lead”
agency for the unmanned aerial vehicle. These
heated topics do not scratch the surface of the
friction between the Services in their struggle
for legitimacy and scarce resources. These
issues are indicators that although each Service
is dedicated to achieving national security
objectives, there are distracters that reduce a
Service's full effort toward national security.
One of the overarching concepts for
operational art is, for instance, ends, ways, and
means. In this light, the ends are the opera-
tional objectives directed by the combatant
commander, ways are the methods in which
the means are employed, namely doctrine,
and means are the personnel and equipment
of each Service. This being said, each Services
contribution to the means through the PPBES
and to the ways through joint doctrine puts
the Services in direct competition rather than
in a cooperative environment. In our time
of limited resources and elusive adversaries,
our efforts should not be hampered by inter-
Service rivalry and irreconcilable doctrine. It is
necessary to further the goals of the Goldwater-
Nichols Act by changing the system to allocate

ndupress.ndu.edu

resources and redesigning doctrine so that the
Services fight from one consolidated “play-
book” rather than a “scrapbook” of irreconcil-
able doctrine.

Joint doctrine is the area that could
improve jointness among the Services. Cur-
rently, joint doctrine has been described as
the “skim milk” of doctrine; it is what remains
after all of the “good stuff” has been removed.
It seems that if two Services cannot agree on a
concept to be placed in joint doctrine, then it
should simply be omitted from the document
and written in the respective Service’s doctrine.
This method sets up each Service for increased
friction when they must come together in the
joint fight. A change to the current system of
doctrine would be to require U.S. Joint Forces
Command to develop the doctrine for the Ser-
vices, with the only purpose for specific Service
doctrine being to clarify joint doctrine to the
Service's lower echelons. This idea also builds
each Service as a joint force from the begin-
ning, rather than attempting to find common
ground and concessions during the joint fight.

Joint should be more than knowing
each Service's capabilities and weaknesses,
deconflicting fires, and establishing the sup-
ported and supporting commander. Joint must
be more than finding compromises between
Services during conflict. Joint should be estab-
lished at the beginning of the process, with
each Service growing its personnel and design-
ing its equipment with jointness in mind. In
doing so, when it is time to bring two or more
Services together in a conflict, joint operations
will be a natural rather than an uncomfortable
phenomenon.

—Major Robert H. Bryant, USA

To the Editor—In the last two issues of Joint
Force Quarterly, you have featured articles that
address the long-term costs of irregular and
hybrid conflicts. One of my greatest concerns
is the hidden cost of post-traumatic stress
disorder (PTSD). While we say that we are
destigmatizing PTSD within the Armed Forces,
a diagnosis of PTSD effectively shuts the door
to many kinds of future civilian employment
when our warriors conclude their military
service.

I recently spoke to a Reserve lance corpo-
ral in my command who has been diagnosed
with a mild case of PTSD. He was certified
by medical authorities as fully deployable
and stated that he felt he was making good
progress through the Veterans’ Administration

hospital. However, when he recently came off
Active duty and went to apply for a job with the
Transportation Security Agency as a baggage
inspector, he was denied consideration for the
position due to the PTSD diagnosis. When
T asked him how we could help, he replied,
“General, how is it that I am fully qualified to
go back to combat and carry a weapon, but not
qualified to inspect bags at an airport?”

I did not have a good answer for him,
but we did succeed at finding him other
employment.

—Major General Michael R. Lehnert,
USMC, Commanding General,
Marine Corps Installations West

To the Editor—Like Lieutenant Colonel John
Nagl, I appreciate the spirited discussion

and important debate on matters of national
defense and future conflict. Dr. Nagl is one of
the most articulate and forceful of the writers
who call for the liberal use of American mili-
tary and national power in the troubled spots
of the world that could threaten American
interests to, as he has said, “change entire
societies.”

In a recent Joint Force Quarterly letter
to the editor (2¢ Quarter, 2009), Dr. Nagl
argued that I had quoted him out of context
in an article that I wrote for JFQ (1*t Quarter,
2009) on the future of the American Army.
According to Dr. Nagl, I took a statement that
he made in a recent review that he wrote of
Brian Linn’s The Echo of Battle out of context
by incorrectly substituting the word Army for
his word soldier when referring to what I said
was the Army’s ability to, using Dr. Nagl’s
words, “change entire societies.” His response
was that others who are familiar with these
kinds of dialogues would understand his
meaning to be of “soldiers” as a metaphor
for a broader point beyond the Army about
an interagency and whole-of-government
approach for counterinsurgency and nation-
building. Hence his accusation that I quoted
him out of context.

I disagree. In the review of Linn’s book,
which is an intellectual history of the Ameri-
can Army, Dr. Nagl used the word Army as a
proper noun at least 23 times. Most reasonable
folks in America associate the word Soldier
with the Army, just as they do Marines with the
Marine Corps and Airmen with the Air Force.
The context in which I quoted Nagl was correct
and an accurate reflection of the points that he
made in his review of Linn's book.
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In fact, Dr. Nagl’s letter, where he accuses
me of taking him out of context, actually
further proves what I have said about his vision
for the future and the role of America in the
world. Simply put, this role is to use American
military power, however much it is reinforced
by American civilian agencies, to intervene in
the world’s troubled spots and, again, “change
entire societies”

If the American Army is directed by its
political masters to do more interventions and
nationbuilding in the troubled spots of the
world, then that is exactly what we must do.

Unfortunately, the Army that Dr. Nagl
and other counterinsurgency experts are
calling for, one built around the principles of
nationbuilding and counterinsurgency, will not
be able to fight when we get there. Instead, it
will be optimized for nationbuilding but not for
fighting at the higher end of the conflict spec-
trum. History has shown that it is easier for a
force trained and organized to fight to step in
different directions to do counterinsurgency
and nationbuilding. This principle does not
work well in reverse.

Moreover, the continuing drive to see
all problems of volatility and insurgencies
in the world’s unstable areas as a call to use
American military power to build or rebuild
nations actually produces a one-way-only
approach to American security. The new way
of American counterinsurgency—and war
writ large, advocated by defense thinkers such
as Nagl—demands an approach of nation-
building by focusing on civilian populations.
Now as a problem of instability pops up
that touches on American interests, the only
seeming solution is to send in large numbers
of American combat forces to protect the
populations, separate the insurgents from the
people, and build new nations by changing
foreign societies.

This approach is nothing less than fanci-
ful, and it is reinforced by the American Army
because it is the only way we have come to
view the world and how to use military and
national power in it. While this might make the
American Army happy because we can isolate
ourselves in our tactical and operational worlds
(just as we did in the 1980s), it is not the basis
for good strategy and military advice for policy.

It is time to break out of this straitjacket
for the good of the Army and, more impor-
tantly, for the good of the Nation that we are
sworn to protect and serve.

—Colonel Gian P. Gentile, USA
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[Vlictory in the Long War requires the
strengthening of literally dozens of govern-
ments afflicted by insurgents who are radi-
calized by hatred and inspired by fear. The
soldiers who win these wars require not just
an ability to dominate land operations, but to
change entire societies—and not all of those
soldiers will wear uniforms, or work for the
Department of the Army. The most important
warriors of the current century may work for
the US Information Agency rather than the
Department of Defense.

—from John A. Nagl's review of Brian
McAllister Linn’s The Echo of Battle,
in The Journal of the Royal United
Services Institute, April 2008

To the Editor—In the 20™ century, the primary
problem of international relations was dealing
with states that were too strong to fit comfort-
ably within their own borders—first Germany,
then Germany and Japan, and finally the Soviet
Union. In this century, the primary problem of
international relations may well be states that
are too weak to control what happens within
their borders—Afghanistan, Pakistan, Mexico.
These states are not fully sovereign; they cannot
completely control what happens on their
territory. In these ungoverned lands grow non-
state actors such as the Taliban, al Qaeda, and
narcotraffickers that present a clear and present
danger to the people of the United States and
the security of the world.

This change in the nature of the threat
that we face demands new thinking about the
security of America. The tank divisions that I
was honored to serve in for 20 years were the
right organizations to deter the Soviet Union
across the Fulda Gap and to destroy Saddam
Hussein'’s army—not just once, but twice. Tank
divisions remain necessary to deter conven-
tional aggression against our friends, but they
are no longer sufficient. The challenges of the
21* century demand new national security
organizations, designed not only to defeat our
enemies but also to strengthen our friends.

President Barack Obama’s recent speeches
on American strategy in Iraq and Afghanistan
highlighted the changes required in our force
structure to deal with today’s threats. In Iraq,
Army Brigade Combat Teams will be replaced
next summer with Advisory and Assistance
Brigades, optimized to help the Iraqi army more
capably deal with the internal and external
threats that a recovering Iraq still faces. In
Afghanistan, a brigade of the famed 82¢ Air-

borne Division will be reconfigured not to fight
al Qaeda and the Taliban, but to advise and assist
the Afghan National Army and Police to do so.

These changes are long overdue, but they
are insufficient to build a lasting peace. In both
Iraq and Afghanistan, small armies of civilian
experts will work to improve governance, help
the economy grow, and win the war of ideas—
an effort that, over time, will work to change the
nature of Iraqi and Afghan societies. It does no
good to capture or kill terrorists and insurgents
if the conditions that spawned them are not
corrected; too many madrassas in Pakistan cur-
rently work to produce a generation of young
people convinced that all of their problems
stem from American policies. To win this war,
we must change the curriculum in dozens of
countries from one that preaches hate to one
that engenders hope. That is not a fight for sol-
diers who wear uniforms, but a battle that can
and must be won by civilians from expanded
and expeditionary Departments of State,
Agriculture, Justice, and the U.S. Agency for
International Development. New wars demand
new warriors, but to date we have shamefully
neglected the transformation of our civilian
instruments of national power.

The United States cannot eliminate the
hatred, hopelessness, and fear abroad that led to
the attacks of September 11 and a series of suc-
cessive acts of terror. However, the Nation can
work to change those conditions, and in doing
so demonstrate that it stands for something
more than the destruction of human potential
that our enemies profess. In places such as Iraq
and Afghanistan, where the governing struc-
tures have been destroyed and our opponents
have been allowed to gain strength, changing
those conditions may require the commit-
ment of large bodies of American troops for a
number of years. In most of the world, we can
work to improve societies, reduce hatred, and
build hope with a far smaller footprint; the
counterinsurgency campaign in the Philippines,
not the one in Iraq, should be our objective. In
counterinsurgency campaigns both large and
small, we must work to provide security for the
population to set the conditions in which they
can develop strong economies and good struc-
tures of governance. That is the challenge of this
century for a new generation of Americans. For
the security of our children, we cannot falter in
this fight.

—Dr. John A. Nagl

President,
Center for a New American Security
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U.S. Marine Corps (Ray Lewis)

Executive Summary

1
~

Cpl Garrett S. Jones, injured in 2007 by an insurgent’s bomb in Iraq, is first Marine with above-the-knee
amputation to deploy to Afghanistan, June 2008

ndupress.ndu.edu

I say it often, but it bears repeating
here: in Afghanistan, the people are
the center of gravity in this struggle.
We know that. This whole effort is
about them and their security. At
the center of it all, what it really all

comes down to is trust.

—ADM Michael G. Mullen

n this issue, Joint Force Quarterly
explores the very foundations of mili-
tary art and science: ethics and law.

The readers of JFQ know better than
any how fundamental these disciplines are
to leadership and the exercise of force on
behalf of a nation. The profession of arms is
a unique calling that precipitates and even
necessitates a complex, structured subcul-
ture. Service to the Nation via an oath to
defend the Constitution is not a right of citi-
zenship; it is a privilege for which one must
qualify to obtain and compete to maintain.
Those citizens who pass muster are devel-
oped to exercise the authority of the state to
arrest, detain, and kill with equipment as
rudimentary as a knife and as sophisticated
as nuclear weapons. With great power comes
great responsibility, and these authorities
are structured and channeled by ethical
standards and codes of conduct crafted to
preserve the rule of law.

The Forum begins with the candid
views of this journal’s publisher, Admiral
Mike Mullen. The Chairman of the Joint
Chiefs of Staff naturally takes a special inter-
est in the institutional ethics of the Armed
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FORUM | Executive Summary |

Forces, and he is especially concerned with
the challenges presented by hybrid conflicts
where securing legitimacy in the eyes of
the local population is essential. JFQ visited
Admiral Mullen in his Pentagon office on
April 30,2009, and the 10 questions he
fielded all bear on contemporary issues of
ethics and law.

The second offering is a short essay
from the Institute for National Security
Ethics and Leadership. In it, General Richard
Myers and Dr. Albert Pierce identify the
traits of strategic leaders and outline the
challenges to be overcome in the exercise of
strategic leadership.

The third Forum installment comes
from the Chief of Staff of the Army, General
George Casey. Recognizing that “Army
culture and institutions are not keeping pace
with what is happening on the ground in
Iraq and Afghanistan,” he has chartered an

ethics institution to address the demands
of persistent complex conflict. The Army
Center of Excellence for the Professional
Military Ethic (ACPME) was established in
October 2007 to see after three primary mis-
sions. The first is to assess, study, and refine
the professional military ethic of the Army;
the second is to create and integrate knowl-
edge about this ethic; and the final mission
is to transform attitudes and promote sen-
sitivity to the nuances of operating among
indigenous populations. ACPME is located
at West Point, but the effort is ambitiously
aimed Army-wide.

In our fourth Forum essay, Lieutenant
General George Flynn speaks to a work that
shall always be in progress as cultural change
meets the immutable nature of war. This
essay details how the U.S. Marine Corps is
working to ensure that the greatest loyalty of
Marines is to the Constitution and the prin-

Checking the Moral Compass:

The Institute for National Security Ethics and Leadership

A professional ethics program for addressing these situations would help equip

[leaders] with a sharper moral compass for guidance in situations often riven

with conflicting moral obligations.

—Final Report of the Independent Panel

to Review DOD Detention Operations

In 2007, General Peter Pace, USMC, then Chairman of the Joint Chiefs of Staff,
authorized creation of the Institute for National Security Ethics and Leadership at
the National Defense University (NDU). The institute was established as a center
of excellence in ethics and leadership in national and international security affairs,
and its staff members work in all three of NDU'’s broad mission areas: education,

research, and outreach.

The institute’s director, Albert C. Pierce, has longstanding ties to NDU, having
joined the faculty of the National War College in February 1985. From August
1998 to February 2006, Dr. Pierce served as the founding director of the Center for
the Study of Professional Military Ethics at the U.S. Naval Academy (now known
as the Stockdale Center for Ethical Leadership). In February 2006, he became the
first professor of ethics and national security at NDU. General Richard B. Myers,
USAF (Ret.), also a former Chairman of the Joint Chiefs of Staff, plays an integral
role in the institute as the NDU Colin Powell Chair of Leadership, Ethics, and Char-
acter. General Myers is the author of Eyes on the Horizon: Serving on the Front
Lines of National Security (Threshold Editions, 2009).
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ciples that undergird it. The author posits
that irregular warfare places an increased
premium on values and supports this claim
by reporting the results of the Army’s Mental
Health Assessment Team. Because it is
impossible to predict ethics failures on the
basis of any measurable performance stan-
dard, the Marine Corps has implemented

a “coordinated continuous effort that must
progress throughout a Marine’s service.”

The fifth essay takes us to an area of
research that is long overdue in JFQ. Chap-
lains John Brinsfield and Eric Wester speak
to the traditional role of clergy in ethical
leadership and connect the dots to post-9/11
operations in Iraq and Afghanistan. U.S.
military personnel are serving amid cultures
that “do not separate religion, politics, and
ethical norms,” and chaplain involvement
in “Track Two Diplomacy,” recognized in
Joint Publication 1-05, adds another dimen-
sion of support to military objectives. The
activities of chaplains, however, can produce
unintended consequences and always require
commander direction.

The Forum concludes with an interest-
ing article on the ethics of intelligence. After
a historical survey, Professor William Nolte
notes several basic reasons why intelligence
must be bound by an ethical framework.
This concept is by no means a traditional
one. Congressional oversight of a powerful,
secret, and permanent array of intelligence
services within the framework of our consti-
tutionally based republic has an even shorter
history. As former Central Intelligence
Agency Director Michael Hayden asserted,
American intelligence “must operate in the
space permitted by the American people.”
Read this article; it will make you think.

In developing the essays in our Forum
and Special Feature sections, the editor drew
upon the offices of three noted leaders and
scholars. For the essays on ethics, JFQ wishes
to acknowledge Dr. Al Pierce and the former
publisher of this journal, General Dick
Myers (see sidebar). For legal advice, JFQ is
indebted to the National War College’s Pro-
fessor Harvey Rishikof. Since its inception
in 1993, this journal has benefitted from the
generous support of the world-class faculty
within National Defense University’s colleges
and research centers, to whom JFQ owes
more than can be repaid. JFQ

—D.H. Gurney
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JEQ: A recent essay in the foreign policy
journal Orbis is critical of the general under-
standing of the classical code of American mili-
tary ethics. The author [LtCol Frank Hoffman,
USMCR] asserts that it is no longer taught,
modeled, or enforced and that it has conse-
quently eroded since the Marshall/Eisenhower
era. It further observes that the U.S. military is
unique in that it meets all the requirements of a
profession (learning, barriers to entry, promo-
tion criteria, social responsibility, and so forth),
save a printed code of ethics. Do you agree, and
would it be appropriate to charter National
Defense University to fashion such a draft code
for your consideration?

Admiral Mullen: Well, you've touched
upon a critical issue, really, a bedrock issue for
our military. I certainly agree with the author’s
premise that we need to pay more attention
to the study of civil-military relations in this
country. I believe our connection to the Ameri-

can people is vital, not just to the Service itself,
but to the health of our nation writ large. We
all have to constantly monitor that relationship
and never take it for granted. As a “Vietnam
Baby” myself, I know the difference it makes—
for every citizen—when that relationship is not
as strong as it should be. It’s a big deal.

I think the author is also right to observe
that the complexities of war today do not lend
themselves—and in fact may never have lent
themselves—to a neat and orderly separation
of civilian control between the levels of war.

I recall reading in many histories of the Civil
War, in fact, about how very much Abraham
Lincoln involved himself in operational and
even tactical decisions. His impact was obvi-
ously pivotal in the outcome of that war.
And civilian influence and control is just as
critical—perhaps even more critical—today.

As T have argued, right here on the pages
of JFQ, the military must remain apolitical and

Colonel David H. Gurney, USMC (Ret.), and Dr. Jeffrey D. Smotherman of Joint Force Quarterly
interviewed Admiral Mullen at his Pentagon office.

ADM Mullen addresses 2¢ Annual Tragedy
Assistance Program for Survivors Gala,
Washington, DC, March 31, 2009

ndupress.ndu.edu

An Interview with

Michael G. Mullen

must always observe, indeed hold sacred, the
principle of civilian control of the military. We
execute policy. We do not make it or advocate
for it. That said, I realize my role is advising
policy as Chairman, but that advice is always
private. And once the decision is made, we
move out. That's what our military does, and
we do it well.

I would agree that we do need more of a
focus on military ethics and civil-military rela-
tions in our schoolhouses. And we are taking
alook at that right now. But I am not sure we
need to draft up a new code, though I would
certainly be willing to consider it.

We've done exceeding well without one
to date.

There’s a lot of internal talk about leader-
ship in our military, all the time. If you were to
stand quietly in the back and listen to a BCT
[Brigade Combat Team] commander’s or a ship
captain’s words in front of his or her troops,

Admiral Michael G. Mullen, USN, is Chairman of the
Joint Chiefs of Staff.
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FORUM | Interview |

you are going to hear about ethical behavior
and leadership. That is important. And that is
where our greatness lies—in our people, and
in their knowledge of how critically important
their duties are, and above all, in their desire to
serve a cause greater than themselves.

JFQ: Rank carries responsibilities as well
as privileges. Every junior officer learns that
commanders are responsible for everything their
unit does or fails to do. Principles and practices
nevertheless fail to mesh when commanders
and their trusted subordinates fail in important
responsibilities. The fiasco that surfaced at Abu
Ghraib prison in 2004 is a prominent recent
example. Brigadier General Janis Karpinski,
USA, reverted to colonel after the dust settled;
one colonel was relieved of command; and one
lieutenant colonel received a reprimand. No
other commissioned officers in the chain of
command were sanctioned. In sharp contrast,
seven enlisted men and women (one an Army
private) received dishonorable discharges and
prison sentences. Are steps required to remedy
inequitable penalties at all levels of command—
not just in the high-profile cases that bring
discredit to our nation?

Admiral Mullen: There is no doubt
that Abu Ghraib was a stain on our national
character, and it reminded us yet again of
the power of our actions. The incidents there
likely inspired many young men and women
to fight against us, and they still do, as a
matter of fact.

I don’t want to spend much time focusing
on a specific case, but this issue does bring up
something dear to me, and that’s accountability.

I'm a big believer in it, and always have been. It's

a critical part of how I grew up in the Service.

And I believe that accountability has to go from

the top all the way to the bottom of the chain
of command, in everything we do. Not just in
criminal cases of misconduct. But everything.
I think we have taken steps in the recent
past to demonstrate that sort of accountability.
Just consider some tough decisions Secretary
[of Defense Robert] Gates has made with Air
Force and Army leadership. For that matter,
consider Admiral Fox Fallon [William J.
Fallon, U.S. Central Command commander,
March 2007-March 2008], a great friend and
colleague of mine, who I believe held himself
accountable in the most noble of ways.
Accountability is a part of our fabric,
part of our military institution. Again, history
bears this out—when accountability is main-
tained and enforced, institutions thrive and
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excel. When we lose sight of that, however,

we see people lose their way. I don’t believe
people—by that I mean their character, their
needs and wants—have changed all that much
over the course of human history. Yes, tech-
nology and the means of warfare have evolved
at a faster rate than ever, but the reasons
people make decisions to follow certain
people and rules never change.

And holding oneself accountable for your
actions and decisions, as individuals and insti-
tutions, is a big part of recognizing what we
know to be honorable and effective and true,
now and throughout the ages.

JFQ: General Carter Ham, USA, and
Brigadier General Gary S. Patton, USA, are
heroes to vast numbers of Service personnel

this is where our greatness

lies—in our people, and in

their desire to serve a cause
greater than themselves

after speaking publicly about the counsel-

ing they sought following emotional trauma
suffered during the Iraq War. You have also
been active in advocating support to military
personnel with both seen and unseen injuries.
Should changes be made in the way we care
for our wounded warriors during and beyond

their transition to civilian life?
Admiral Mullen: First, I want to tell
you that I applaud General Ham and General

Survivor of 2005 roadside bombing in Baghdad,
SGT Robert Bartlett, USA, has undergone over 40
surgeries and perseveres through an arduous
regimen of therapy

DOD

Patton for the courage to stand up and talk
about this. It’s critically important for leaders to
do that. The example they set is overwhelming,
as you mentioned. Yet there is still a stigma
attached to mental health issues that I believe
won't be eliminated without more leaders
asking for the help they need.

Other than winning our nation’s wars,
we have no greater mission than taking care
of our wounded and the families of the fallen,
for life. We’ve made progress, but we have
far to go. Many military bases are develop-
ing robust treatment centers, and we are still
learning a lot about PTS [post-traumatic
stress] and TBI [traumatic brain injury],
and other “unseen” wounds. I've taken
recent trips to Fort Campbell, Fort Hood,
and Brooke Army Medical Center in San
Antonio, and I've got to tell you, there is a lot
of excitement there and a lot of investment—
needed investment—in providing our
soldiers, the wounded, and their families the
gold standard of care they richly deserve.

But we have much left to do in order to
improve the way we care for our wounded,
their families, and the families of the fallen.
The system we have today, even in our eighth
year of war, is one still designed for peacetime.
It’s still too slow.

To me, it’s about ability rather than dis-
ability, and a comprehensive approach, instead
of merely compensation. No doubt, there is
a lot being done right now, by a lot of good-
hearted people, and I thank them for all they
do. But we as leaders need to find better ways
to fill the gaps between the Veterans Admin-
istration, the Department of Defense, and the
many NGOs [nongovernmental organizations]
all across the Nation who are ready to help. I
call them a great “sea of goodwill’—and they
are out there in significant numbers—but we
need to find out how to best connect to all
those people and organizations who have the
talent and time and compassion to help and
unite them under a banner of care that fits best.

We must never forget the families of the
fallen. Their emptiness is one the rest of us will
never fully know, one that can never be fully
filled. I have learned a great deal from groups
like TAPS [Tragedy Assistance Program for
Survivors], who provide so much to those fami-
lies to help them cope, not just with grief but
life skills that enable them to finally create again
after dealing with so much anguish and loss.

Yet there is so much more we can and
must do. Our commitment to these families
can't be just a seminar or a program or some
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form of monetary compensation, although
those things are all important—it must be
about a real commitment, for life. No one has
given more to the rest of us than these families.
And we are rich enough as a Nation to ensure
they have that kind of commitment.

JFQ: It has been observed that “joint-
ness” is undermined by the reality that Service
loyalty features in the retention and promotion
of senior officers. Poor knowledge of joint doc-
trine, lack of objectivity, and poor cooperation
in the face of joint-Service interest conflicts are
occasionally observed under the current system.
Why shouldn’t the Chairman of the Joint Chiefs
of Staff have a greater voice in the selection of
two-, three-, and four-star flag officers in each of
the Services?

other than winning our
nation’s wars, we have no
greater mission than taking
care of our wounded and the
families of the fallen, for life

Admiral Mullen: The Chairman’s role
is essentially twofold: to act as senior military
advisor to the President and Secretary of
Defense, and to represent more than 2 million
men and women in uniform. That’s the job, and
it’s a big one. It's where my focus ought to be.

But I happen to believe our selection
process serves us extremely well. The Title 10
authorities given to the Service chiefs, having
been a Service chief myself, to select, train,
and promote their officer corps is entirely
appropriate, in my view.

The system works. And it’s borne out
in the incredibly talented crop of leaders
who are promoted year after year. So I do
fully support the joint duty requirements in
the law and observed by promotion boards.
Those standards are producing for us the
right kind of leaders who will eventually
make general or flag rank.

I take issue with the premise that jointness
has been undermined by Service loyalty. There
always will be Service-specific loyalties. Some
of that is good. There should be some degree of
that. We as a nation are best served when each
Service is an expert at its mission. But the truth
is we are the most joint we've ever been after
almost 8 years of war, and, by all accounts, we
have been performing magnificently. So I am
confident that we have the right focus. We're
moving in the right direction. And it's some-
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thing I, especially in my current job, watch very
closely to ensure we continue to do so.

JEQ: We frequently receive manuscripts
from field-grade officers on civil-military
relations that relate post-Goldwater-Nichols
[Goldwater-Nichols Department of Defense
Reorganization Act of 1986] examples of com-
batant commanders behaving at the expense,
or even in subtle defiance, of policy. Should
changes be made to the relationship between
combatant commanders and the Office of the
Secretary of Defense to ensure that policy is
carried out vigorously?

Admiral Mullen: Let me start by saying
that I believe that it is good to speak out. It is
essential for us as leaders that our people feel
free to speak out on these matters—and they

A

ADM Mullen speaks to comma”sergeant maloaat

Forward Operating Base Walton, Afghanistan, A

do, trust me. Many of our people out there have
seen combat and been deployed two, three,
even four and five times. They have earned the
right to express their opinions. In fact, senior
officers need to spend even more time listening
to them and considering what they have to say.

When I put on my first star, I received a
congratulations letter telling me that I would
now “always eat well and never hear the truth
again”” So I travel—I like to travel a lot—
because it is really the only way I have found
to really get to the truth: by talking to the
folks downrange.

That said, I don’t think we need changes
with respect to command relationships. And
T'am not aware of Active-duty senior leaders
acting in defiance. As I have said before, we in
the military execute policy. We should continue
to do so and to better understand our place
in the process. Goldwater-Nichols established

healthy command relationships, and it’s
working the way that it should.

I do think that we need something like
a Goldwater-Nichols for the interagency. I am
not convinced that we have it right yet for all
instruments of our national power as far as
integration and coordination across the board. I
believe the President’s new Afghanistan-
Pakistan strategy really gets to the issue with
respect to a greater emphasis on civilian
capacity.

We can’t succeed without generat-
ing civilian capacity in Afghanistan, so the
President’s regional strategy is certainly a
step in the right direction. And it is not going
to happen overnight. Other departments in
the interagency haven’t had the recruitment,
haven't offered the enablers and benefits
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like we have for the military, such as indig-
enous health care or an appropriate level of
life insurance. What we need—and I'll use
Afghanistan as an example—is an “Expedi-
tionary Workforce” in our government. As

a government, we need to figure out how to
resource and sustain these efforts because
balance between civilian and military efforts
is so critically important.

JEQ: The New York Times recently drew
attention to the seemingly conflicted roles among
former general and flag officers of, on the one
hand, being strategic analysts on television and,
on the other hand, being on boards of directors
or otherwise representing defense contractors.
Are you troubled by the apparent conflicts of
interest involved in some of the activities of
former generals and admirals? If so, what should
be done about it?
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Admiral Mullen: I am not going to get
into any specific allegation of conflict of inter-
est. I will say this, though—which I have said
many times—about the role taken in public
discourse by some retired officers. One, they
have the right to speak out. We should respect
the fact that as retired officers, they are free to
express their opinions. And two, I worry a great
deal about the level of currency they have in
operations they speak to. I remain concerned
about the degree to which the American people
confuse Active-duty representatives and retired
or veteran representatives.

I think General Chuck Boyd [USAF] best
summed it up when he addressed this issue
during a commencement ceremony address at
the Air War College in 2006. He said that the
time for general and flag officers to express

With all of that being said, there is no
review currently under way, and I am not pre-
pared right now to say that any other particular
thing will dominate our thinking should we go
down that path.

JEQ: There is broad recognition of the
importance of linking popular support and
military activity in counterinsurgency (so-called
hearts and minds). But in the information age,
combatants—even in conventional wars—are
able to go directly to an opponent’s population
and strike at that support as well. Are we pre-
pared to take steps to strengthen domestic civil-
military comity in the event of conventional
warfare? How do you, as Chairman, view the
ability of the United States to break down said
comity in our opponents?

we can’t succeed without generating civilian capacity in
Afghanistan, so the President’s regional strateqy is certainly a
step in the right direction

their opinions to civilian leaders is while they
are on Active duty, in the halls of power—but
to do so in private, and to maintain “purity
from partisanship” once that time is over. That
speech is the gold standard on that issue, in my
view, and I really do recommend it to you.

JEQ: The “Don’t Ask, Don't Tell” policy is
once again in the news as special interest groups
petition to alter the status quo. It is clear that no
alternative—be it the status quo or any change
thereto—will satisfy all parties concerned.
Without intruding into specific advice that
you might provide the Commander in Chief,
what should be the overriding consideration
influencing any decision concerning this moral
dilemma? Is good order and discipline within
the Armed Forces the primary consideration, or
some other factor(s)?

Admiral Mullen: There has been, as far
as I know, no change to the law. We in the mili-
tary obey the law.

I will tell you frankly, though, that the
President has discussed this issue with me
in broad terms—just that he is interested in
looking at Don’t Ask, Don't Tell. I have neither
been asked for any specific recommendations,
nor have I offered any at this point. When the
tasking comes to do that, I will provide the
President with my best professional advice—
based on a thorough review of that law’s impact
to our military readiness.
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Admiral Mullen: This question strikes
at the heart of the President’s new strategy
for Afghanistan and Pakistan because we
recognize this is a very precise and delicate
problem, and quite honestly we do need to get
a better handle on it from a communications
standpoint. This is a very big issue for all of
us because the enemy is not constrained by
the truth; I mean, it's much easier to get your
word out first when you can lie about it. I can
tell you we are working very hard on this right
now, both from a public affairs and an infor-
mation operations perspective.

Let me talk for a moment on the issue, one
that every time it occurs really sets us back, and
that’s the issue of civilian casualties, which are
a great case in point to make in this discussion.
We are getting much better at trying to mini-
mize them, but they continue to happen. And
when they do occur, we have got to recognize it
right up front and try to rapidly make amends,
and we need to do so in a very public way.

I say it often, but it bears repeating here:
in Afghanistan, the people are the center of
gravity in this struggle. We know that. This
whole effort is about them and their security.
At the center of it all, what it really all comes
down to is trust.

We can’t win—we don’t win—without
earning their trust, and providing alternatives
to the violent lives many are choosing right
now. And we can’t earn their trust if we aren’t

credible in their eyes. As the President has
said, the best weapon we have is our example.

JEQ: The following question came from a
lieutenant colonel in Iraq: “The ethical dilem-
mas of contracting in the field are worsening
by the week. As we do more and more of it, the
rules grow increasingly complex and we verge
on the need to have a dedicated Judge Advocate
General at the battalion level. The temptations
to go to the fringes of the law and beyond are
very real, not for the sake of personal gain, but
just to accomplish the mission. My battalion
S4 inherited a bad contract from the previous
unit and has been spending the lion’s share of
his time trying to fix it since we arrived in mid-
February 2009. He has no formal training in
contract law, but he is very smart and able. He
is trying to get this $500,000 project completed,
but the result threatens to be a $500,000 piece
of junk that is completely unusable and a waste
of taxpayer money. For an extra $90,000, he
can get the building constructed to actually
meet the requirements it was originally let for.
He was asked, seriously, by a field-grade officer
in the Multi-National Force-Iraq contract-
ing command if he wanted to get this project
done, or if he wanted to do it legally. The legal
restrictions in place make it nearly impossible
to get things done to specifications. He will not
compromise his integrity, but we also don’t want
to lose the $500,000 already spent.” The Armed
Forces do work such as this because the inter-
agency is not up to it. How can we get help with
these cultural and moral incongruences?

Admiral Mullen: To be honest, [ am
not very familiar with the specifics here, so I
can't get into too much detail. However, I can
understand this lieutenant colonel’s frustra-
tion. I will only say three things on this issue.

First, we all realize the need to get a
better handle on the entire contracting busi-
ness. It is an issue we are all working hard
on right now. But the truth is we don’t really
know all the contracts out there or how much
we are spending, and to be honest, where the
money is all being spent. I've worked budgets
for many years, and I know this is not an easy
issue. And in my eyes, this is a big problem
that we simply must get our arms around.

Second, as this relates to the interagency
question, we need to integrate better and
improve civilian capacity in jobs such as
this where we really aren’t the right people
to do it. Again, the President has taken this
on directly and he, Secretary Gates, and I all
recognize that most solutions to the problems
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we face today are not military ones. They
require a whole-of-government approach.
Finally, and this gets directly back to the
question on accountability: It’s an absolute.
Now, I am sure this officer won’t compromise
his integrity, and that’s key. For me, it is far
better to have a project suffer than suffer any
loss of our personal integrity. The ramifica-
tions of that will have far greater conse-
quences to what we are trying to achieve.

JEQ: The popular press has been heralding
stress fractures in the Armed Forces and even the
diagnosis of a “broken Army,” with accompany-
ing symptoms of high suicide rates, divorce,
domestic violence, and other anecdotal evidence
attendant to assertions of U.S. military exhaus-
tion. In the face of this, you have observed that
the Army is quite robust and that military fami-
lies are in fact more resilient than reported. How
do you account for this apparent divergence?

Admiral Mullen: I've said it often: our
forces are the best and most experienced I've
seen in 45 years. Actually, I would argue our
forces are the most war-tested and combat-
ready ever. And every occasion I spend time
with our ground forces out in the field, I am
struck by the skip in their step and their morale.
They know they are making a difference, and
they—and their families—are proud of that.

But that doesn’t mean they don't get tired.
They do. They've been working very hard over
the past 8 years, and they are pressed. The
stresses on all our Services are real. Deborah
and I travel a lot together, and she has met with
thousands of families. They talk to her and
what they tell her is that they are tired, but also
that they are very proud of their Servicemem-
bers and remain very dedicated to them.

We are trying to increase the dwell time,
and have made some progress in that regard,
and I really give Secretary Gates a lot of credit
for that, as I do for his decision to end stop-
loss. But it’s going to take some time for all
those changes to take effect. In the meantime,
we need to do more to make sure when you’re
home, you're really home.

We must provide more of what I call
“home time” because, honestly, we are eating
our own seed corn here. This is an issue that
we must get absolutely right. The bottom
line is this: The investment we make today in
securing our Servicemembers and their fami-
lies and providing them a chance to breathe
and have a life is quite literally an investment
in the future of this country—the best we
could ever possibly make. JFQ
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The National Defense University (NDU) Foundation was pleased to support
three writing competitions conducted in 2009 by NDU Press. The Foundation congratulates the contes-
tants and winners of the following:

The Secretary of Defense
National Security Essay Competition
The Secretary of Defense initiated this competition in 2007 to inspire critical and
innovative thinking on how to adapt national security institutions to meet current
and future challenges.

The Chairman of the Joint Chiefs of Staff
Strategic Essay Competition
In the 28 annual competition, the Chairman challenged students in the Nation's
joint professional military education institutions to think and write creatively about
national security strategy.

The Joint Force Quarterly Kiley Awards
In honor of the former Director of NDU Press, Dr. Fred Kiley, the most influential essays from
2008 were selected for recognition. Articles were evaluated for their contributions toward the JFQ
mission of continuing joint professional military education and security studies.

The final round of the competitions was held May 19-20, 2009, at Fort Lesley
J. McNair, with 22 professors from the joint professional military education colleges
serving as judges. The winners have been posted onithe NDU Press Web site at:

www.ndu.edu/inss/press/winners

The next issue of JEQ (Issue 55, October 2009)
will include the winning entries
from the essaycompetitionsias a Special Feature.

The NDU Foundation promotes excellence'and innovation in education by nurturing high
standards of scholarship, leadership, and professidnalism. The National Defense University depends
on the NDU Foundation to support university activities that are not covered by Federal appropriations.
Many activities at the heart of a sound university-environment—such as endowments, honoraria,
competitions, and awards—cannot be paid for by government funds. Thus, the NDU Foundation offers
Americans the opportunity to invest in the Nation‘sysecurity by supporting these activities.

Research and writing competitions are conducted by NDU Press with the generous financial support
of the NDU Foundation. The Foundation is a.nonprofit 501 (c)(3) organization established in 1982 to
support the National Defense University.

For more information, visit the NDU Foundation Web site at

www.nduf.org/about
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On Strategic Leadership
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U.S. Marine Corps (Lindsay L. Sayres)

I Marine Expeditionary Force and Multi-National
Division North commanders discuss election
security plan with Iraqi soldiers and Kurdish

representatives in Mosul, January 2009

U.S. Marine Corps (Kelsey J. Green)
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By RICHARD B. MYERS and

ALBERT C. PIERCE

here are some characteristics
of strategic leadership that are
common to other activities and
some that are distinctive. Both
the general and specific qualities and capa-
bilities of strategic leadership are important.
But there are six that will be particularly rel-
evant to strategic leaders in the future: open-

ness, nuance, agility, integration, teamwork,
and ethics or moral values.

Because the scope of opinion on stra-
tegic leadership is diverse, leaders must be
open to different points of view. Indeed, they
should encourage subordinates, peers, and
others—from the corridors of power and the
public at large to allies and friends abroad—
to express their views as directly as possible.
No one has a monopoly on practical wisdom
about the complex issues facing American
leadership.

General Richard B. Myers, USAF (Ret.), is the National Defense University (NDU) Colin Powell Chair of
Leadership, Ethics, and Character. Dr. Albert C. Pierce is Director of the Institute for National Security Ethics

and Leadership at NDU.

Marine Corps officer greets man portraying Iraqi
official during leadership engagement exercise
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The problems that occupy strategic
leaders involve ambiguity and complexity.

If these problems were unambiguous and
simple, they would be solved at lower levels.
Strategic leaders must be able to recognize
and deal with this ambiguity and complex-
ity and the shades of nuance they present.
This requires skills in managing cognitive
dissonance, for evidence and argumentation
usually send conflicting signals. Denial is
not one of those skills. Leaders may be able
to deny that they perceive cognitive disso-
nance, but they cannot make the conflicting
signals disappear by doing so. A well-devel-
oped appreciation for nuance would gener-
ally reject an either/or approach, which in
itself denies ambiguity and complexity. For
leaders in particular, this means that tactics,
techniques, and procedures—though impor-
tant and even necessary—may not always be
up to the task at hand, which can lead to the
consideration of another quality.

Strategic leaders do not possess single-
issue inboxes or control their agendas. They
must be able to transition with little or no
warning, and at times turn on a dime, from
one problem to another. It is the policy
equivalent of the so-called three-block
war. In practicing agility, leaders must be
informed and guided by doctrine and past
experiences but not become slaves to them.
Properly understood, military doctrine is
authoritative but requires judgment when
applied. Too often, professional officers
remember the former but not the latter, and
rigidly apply doctrine to situations that may
be significantly different from those the
doctrine writers envisioned.

Almost by definition, strategic prob-
lems are multidimensional, involving mili-
tary, political, economic, cultural, social,
religious, and historical factors and forces
that are often difficult to disentangle. Thus,
successfully addressing strategic problems
involves several instruments of national
power, sometimes all of them. Strategic
leaders must know the instruments at their
disposal and be able to help integrate and
coordinate them with other departments
and agencies. Leadership requires the skills
of an orchestra conductor and not of a
soloist, no matter how talented.

Government operations on the strategic
level require teamwork. First, strategic leaders
must build a team within the agency that
includes both civilian and military officials
and political appointees. The former are
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nonpartisan experts, and the latter make
administration policy. Second, strategic
leaders must build a strong interagency team
to integrate and apply the various instru-
ments the given problem demands. Third,
and increasingly in the 21 century, strategic
leaders must build teams with coalition and
alliance partners whose cultural backgrounds
and modes of operation frequently will differ
greatly from their own.

Relationships are critical in building
teamwork on all three levels. Organizations
do not cooperate or integrate—people do.
Building relationships takes time, and new
administrations sometimes do not have
that luxury because real world concerns
will suddenly intrude. Thus, forming and
molding relationships must start on day
one. The key to strong and productive
relationships is trust. It must be built and
earned; it cannot simply be declared. It
must be multidirectional, not unidirec-
tional. For trust to take hold in organiza-
tions, leaders on all levels must be both
trustworthy and trusting. Both qualities are
necessary; neither by itself is sufficient.

organizations do not
cooperate or integrate—
people do

Ethics are always important, especially
given the challenges the Nation confronts
today. Strategic leaders are guided by an
ethos that defines and regulates the mili-
tary profession: the values and principles
enshrined in the U.S. Constitution and the
Declaration of Independence. In an era
when the world is shrinking, news is driven
by a 24-hour cycle, and coalitions have
become the norm, ethics also involve what
the Founders called “a decent respect to the
opinions of mankind.” Ethics must involve
moral ends and means, especially in the case
of strategic leaders who wrestle with the
problems of the day. Ends can justify some
means, but not always. In every organiza-
tion, regardless of size, the leaders set the
tone, including the ethical tone. Within mil-
itary organizations, the command climate
starts at the top. It is reflected in what strate-
gic leaders say, and those who serve in their
organizations, as well as those outside who
come into contact with them, pay attention
to their words. JFQ
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Advancing the Army

Professional Military Ethic

By GEORGE W. CASEY, JR.

oday, our Army faces two broad
challenges: restoring balance to
a force stretched and strained
by almost 8 years of war, and
adapting to the anticipated demands of 21*-
century conflict. Repeated deployments to
Afghanistan and Iraq have placed enormous
burdens on leaders and Soldiers. In the near
future, the strains stemming from the fre-
quency and complexity of such operations will
likely remain. We expect the coming decades
to be characterized by persistent conflict—
protracted confrontation among state,
nonstate, and individual actors increasingly
willing to use violence to achieve political and
ideological ends. The realities of this era will
continue to test our leaders as they operate
among the people in complex environments.
Here, moral-ethical failures, even at the lowest
levels, have strategic implications.
As the character of conflict in the 21
century evolves, the Army’s strength will con-

tinue to rest on our values and our ethos. The
actions of our leaders, especially our junior
leaders, must remain true to those values.
Success may hinge on decisions they make in
ambiguous, time-sensitive situations. At the
very least, their collective actions will go far
toward shaping the outcome of operations.
Some indicators suggest that we have more
work to do. For example, a 2006 Army study
found that 40 percent of Soldiers surveyed
would not report a comrade for committing a
potential war crime.

Most of our Soldiers do the right thing
time and again under intense pressure, but we
must maintain our high ethical standards—a
key source of our Army’s strength—through-
out this era of persistent conflict. In October
2007, we chartered the Army Center of
Excellence for the Professional Military Ethic
(ACPME) to ensure that our core values and
ethos remain strong in the face of repeated
deployments and the challenges of modern,

Deputy commanding general of Multinational Division-Baghdad addresses media after ceremony
transferring Sha’ab Central Market to Iraqi control, January 2009
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complex battlefields. This past spring,
ACPME assumed formal responsibilities

for the full scope of doctrine, organization,
training, materiel, leadership and education,
personnel, and facilities as they affect the
professional military ethic and character
development for the Army at large. I selected
the United States Military Academy at West
Point as the Center of Excellence because it
has served as the wellspring of professional
Soldier values for more than 200 years. Today,
over 80 percent of the faculty at West Point
has combat experience. Instructors can draw
on this experience as they educate leaders of
character who will be able to meet the chal-
lenges of a complex operational environment.
More broadly, ACPME will make an Army-
wide contribution as it explores the moral and
ethical foundations of the profession of arms.

Our professional military ethic is the
system of moral standards and principles that
define our commitment to the Nation and
the way we conduct ourselves in its service. In
part, we articulate the professional military
ethic through Army values, the Warrior
Ethos, the noncommissioned officer’s creed,
the Soldier’s creed, and oaths of office. Yet
the full meaning of the professional military
ethic extends beyond these beliefs and norms.
More implicit aspects of our rich history
and culture influence our moral compasses
as well. ACPME will assist our leaders and
institutions in articulating this ethic and in
sustaining the future moral-ethical health of
America’s Army.

This initiative is an Army-wide effort
reaching across commands, the Army schools
system, and the operating force to capture
existing expertise and promulgate profes-
sional military ethic resources for our Army.

General George W. Casey, Jr., is the 36™ Chief of
Staff of the U.S. Army.
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In partnership with other Army organiza-
tions, ACPME will provide a number of
tangible benefits to the Service: curriculum
and courseware for formal training on the
professional military ethic; publications and
scholarly research on topics pertinent to Army
values and the warrior ethos; junior leader
developmental products; train-the-trainer
courses and leader training; and outreach
through a number of conferences, seminars,
and forums.

I have charged ACPME with three main
missions. The first is to assess, study, and
help refine the professional military ethic of
the Army. Outside of some surveys, much of
what we understand about the current profes-
sional military ethic is anecdotal or not well
articulated. It is also vitally important that we
take care to understand the ethical issues our
Soldiers face so we can tailor programs appro-
priate to their needs. With this goal in mind,
ACPME has been gathering data over recent
months from a variety of sources and soon
will conduct a survey of forces in Iraq.

outside of some surveys,
much of what we understand
about the current professional
military ethic is anecdotal or
not well articulated

The second mission is to create and
integrate knowledge about our ethic. This
will entail creating a synergistic relationship
among the Army, our joint and international
partners, and academia to direct and analyze
the latest and most advanced research on
topics related to the professional military
ethic—from fields including ethics, law,
behavioral science, leadership, philosophy,
and social science. Soon, for example, we will
begin to publish a series of monographs under
the joint auspices of ACPME at West Point
and the U.S. Army War College’s Strategic
Studies Institute. Using this knowledge, we
can enhance strategic and critical thinking,
promote dialogue at all levels and across all
components, and capture the Army’s imagi-
nation on this vital subject.

The third mission is to accelerate moral-
ethical development in individuals, units, and
Army institutions in order to transform atti-
tudes and to remain sensitive to the nuances
of operating among the people in an era of
persistent conflict. We need to develop leaders
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at all levels who can recognize a morally
ambiguous situation, apply appropriate
decisionmaking skills, and demonstrate the
confidence and courage to do what is right.
Army culture and institutions are not keeping
pace with what is happening on the ground
in Iraq and Afghanistan. We need to examine
our professional military ethic and respond
to the issues arising from this more complex
environment. A key task will be to support the
U.S. Army Training and Doctrine Command
in requirements analysis, doctrine, programs
of instruction, and the development of written
texts—as well as developing and promulgat-
ing training and educational products to the
operating force.

While West Point as the Center of Excel-
lence will serve as the Army’s lead, this effort
must be Army-wide. Ultimately, this is not

about the study of ethics or any other related
process; it is about the core of our Army
profession. Our Service has much to be proud
of, but the challenges ahead of us are great.
We have to study and think about our profes-
sional military ethic and our culture in light
of today’s circumstances. At the same time,
we need to be the guardians of the legacy born
in 1775 with our Army’s founding and passed
from generation to generation. The citizens

of the United States expect nothing less than
unwavering integrity, honor, courage, compe-
tence, and professionalism from their Army.
The Army Center of Excellence for the Profes-
sional Military Ethic is a demonstration of our
commitment to maintaining and strengthen-
ing the moral fabric of our profession. But it is
only a beginning. Taking the next step is up to
all of us. JEFQ

- WARRIOR ETHOS

WWW.ARMY.MIL/WARRIORETHOS

U.S. Army
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Keepers of the Flame

Today the eyes of all people are truly
upon us—and our governments, in
every branch, at every level, national,
state and local, must be as a city upon
a hill—constructed and inhabited by
men aware of their great trust and

their great responsibilities.

—John F. Kennedy

By GEORGE J. FLYNN

s the sun rose over the town
of Ramadi on April 22, 2008,
Corporal Jonathan Yale and

Lance Corporal Jordan Haerter
watched a large truck approach their check-
point. The truck should have slowed, but it
accelerated despite warnings from the two
Marines. Bystanders scattered in anticipation
of danger, but the young Marines stood their
ground and engaged the truck with no regard
for their own safety. The truck rushing at Yale
and Haerter blew up at the checkpoint, killing
Haerter and mortally wounding Yale. Marines
as far as 300 feet away were injured by the
blast, which threw hunks of concrete through
the air and left a hole 20 feet wide in the street.

Blast crater from vehicle-borne improvised explosive device that killed Cpl Jonathan T. Yale and LCpl

Jordan Haerter, Ramadi, April 22, 2008
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As witnesses pointed out after the
attack, it was these two Marines’ courage and
commitment to their mission that saved the
lives of 50 Marines and an equal number of
Iraqi police who were in the immediate area.
Corporal Yale and Lance Corporal Haerter’s
decisive actions, unlimited courage in the face
of extreme danger, and complete dedication to
duty and their fellow Marines exemplified the
fighting spirit shown daily by Marines in Iraq.

We all remember the similar terrorist
attack against our Marines in Beirut. There,

a suicide bomber crashed his truck through
the Marine defenses and detonated a bomb
that ripped through the barracks, killing 241
Marines, Sailors, and Soldiers.

However, because of Corporal Yale and
Lance Corporal Haerter’s decisive actions, the
barracks in Ramadi were not bombed. The
Marines in the compound were not killed.
The bomber failed because Yale and Haerter
stood their ground, fired only after issuing
repeated warnings, and refused to let the
assassin pass.

For over three decades, it has been our
challenge to carry the torch passed to us by
the standard bearers of the “Old Breed”—the
generations of Marines who came before
us. In the example set by Corporal Yale and
Lance Corporal Haerter, we can see that the
legacy has passed from one generation of
Marines to the next.

Why did Corporal Yale and Lance Cor-
poral Haerter stand their ground? In answer-
ing this question, we must examine the legacy
of heroes who were compelled to do the right
thing when it was the hard thing to do. Only
when we discern the sense of obligation to the
legacy that drives Marines will we understand
why they are such remarkable keepers of the

Lieutenant General George J. Flynn, USMC, is
Deputy Commandant for Combat Development and
Integration, U.S. Marine Corps.
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flame, and what we must do to help them
carry the flame forward.

This article addresses the leadership
challenges Marines face in today’s Long War
environment, and the enduring responsibil-
ity all Marines have to ensure that our Corps
remains the Nation’s expeditionary force in
readiness and stays true to the Core Values of
honor, courage, and commitment.

Unchanging Principles

On today’s battlefields, we believe that
our values are more important than ever. This
opinion is supported by reviewing the Army’s
Mental Health Assessment Team Four (MHAT
IV) results. Because of the combat stresses
our Marines face in Iraq and Afghanistan, we
remain concerned about the possible decay of
values and ethics since some Marines surveyed
by MHAT IV indicated less than wholehearted
commitment to treating noncombatants with
dignity and respect. A small number even
believed that all noncombatants should be
treated as insurgents until proven otherwise.

As we send young men into battle, we
subject them to the same awful circumstances
faced by Marines in the World Wars, where
men struggled to maintain a sense of humanity
even while killing others. But that is what the
American people expect of their warriors, and
it is especially important on today’s battlefields.
Just as our friends trust in our steadfast devo-
tion to right, our foes must fear the same.

Counterinsurgencies, by their nature,
often blur the lines between friend and foe, but
our values remain constant. Our enemy—who
is not bound by proportionality and may kill
without conscience—does not change who we
are or what we believe in. For Marines, doing
the right thing is the underlying, unchanging
principle—a principle we reinforce through
accountability and responsibility.

Accountability for a unit’s perfor-
mance rests with its leaders. Our command-
ers must create a command climate where
Marines are given responsibility, challenged
to demonstrate moral and physical courage,
and held accountable for their actions. This
focus and practice give us the ability to meet
missions and overcome challenges, espe-
cially in combat.

Responsibility for an individual’s
actions rests with that individual. When
Marines enter the operating forces, they
know the right thing to do. The rigors of
combat demand no less. Just as every Marine
is a rifleman and has to keep his rifle clean,
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every Marine also has a responsibility to
keep his honor clean. But are we focused on
keeping our honor clean? MHAT IV results
indicated the need to do better.

A Look Inward

In May 2007, we convened a Values and
Ethics Working Group made up of Marines of
all ranks from across the Corps and charged
them to recommend measures for better
instilling our Core Values in Marines. To
inform the group’s effort, we brought in rec-
ognized experts in leadership, ethics, behav-
ioral science, and mental health.

tant effort made by drill instructors at recruit
training should be viewed not as the culmina-
tion of the transformation from civilian into
Marine, but as the beginning of a coordinated,
continuous effort that must progress through-
out a Marine’s service.

A major in the working group asserted
that the key to a strong Marine Corps is a
sense of ownership in the Corps—being able
to say, “This is my Corps now; let me show
you what I do with it” We agree wholeheart-
edly with the major. Ownership becomes
possible only after recruits and officer candi-
dates earn the title “Marine” and begin to live

our enemy—who is not bound by proportionality and may kill
without conscience—does not change who we are

At the working group, a young captain
offered a comment that illustrated the dif-
ficulty of targeting a time, place, and audi-
ence for ethics education. He cited two of
his Marines—exemplary young men by his
account—whose conduct under fire became
the subject of investigation for ethical lapses.
At the same time, another of his Marines, who
entered the Corps under waivers for failure to
meet enlistment criteria, has been nominated
for the Navy Cross. In short, our ethical chal-
lenges cannot be associated with a readily
identifiable “bottom 10 percent.”

This captain’s point triggered important
insights. First, the scope of our efforts could
not be targeted at one group, but would
instead be Corps-wide. Second, the all-impor-

Cpl Jonathan T. Yale (above) and LCpl Jordan
Haerter (right)

29 Marine Division

by our values. Ownership is also central to
our “strategic corporal” concept, which rec-
ognizes that the daily tactical decisions made
by first-line leaders have strategic impact on
the United States.

U.S. Marine Corps
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FORUM | Keepers of the Flame |

The working group shed light on our
most important issues, for which we remain
grateful. Their work convinced us to look more
deeply into ethical issues. We did so through
two survey efforts, one focusing on the law
of war (LOW), and the other more broadly
on leadership and ethics. We also realized the
need for some direct collaboration between
Headquarters Marine Corps and our first-line
leaders.

Law of War Survey. Our Marine Corps
Center for Lessons Learned canvassed over
1,600 Marines of various ranks from around
the Service to determine their understanding
of LOW issues. Each Marine answered 12 basic
questions and 13 grade-specific questions,
developed by Marine Corps judge advocates.
The latter questions focused more on policy as
rank increased.

We are happy, but not a bit surprised,
to report that Marines “get it"—from the
oldest to the youngest. General James Mattis
provides a great example of a LOW-trained
Marine in action when he describes a foreign
journalist’s experience with Marines under
Mattis’ command in Iraq. The journalist came
to General Mattis thinking Marines were all
“Rambos” but left with a different opinion:

Very close to us was a young Marine,
down on one knee, watching an alley. There was
shouting and shooting down one street, and we
stayed back from that. . . . I eventually talked to
this young [Marine], and he was 19 years old.

All of a sudden, [the journalist] looks
over and plastered up against the wall is a big
[woman] in a burqua . . . holding the hand of
a little boy about knee high to a duck. All this
shooting is going on, and they’re both obviously
very scared. The Marine waved at the little

The Marine Corps uses training such as the
Corporals Course to prepare noncommissioned
officers to take charge in a variety of stressful
situations
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kid, who didn’t wave back, and then there was
more shooting. A guy came running down the
alley, and [the journalist] said that he turned
to shoot back down the alley. As he got down to
shoot, the Marine shot him, once in the shoul-
der, once in the head, dropping him right there
not 15 feet away.

The Marine edged up to the little kid and
handed him a piece of candy that he dug out
of his pocket. . .. [The little boy] unwrapped it
and stuck it in his mouth, and now he waved to
the Marine, who went back on his knee watch-
ing over his buddies.

The Marine motioned to the lady that
she could move on. The correspondent told me,
that as far as she could see that kid walking, he
would turn around to wave at the Marine, who
had just done the worst thing you could ever
do in front of a child, and no matter what that
little kid is ever told, he is going to remember
the Marine who gave him that piece of candy
and waved. Now, think what that says about a
19-year-old who could discriminate.!

General Mattis was extremely proud of
that Marine.

Leadership and Ethics Survey. In the
fall of 2007, Marine Corps University’s John A.
Lejeune Leadership Institute (LLI) traveled to
units around the Corps to conduct a leadership
and ethics survey. The same survey has since
been administered to a representative group
of noncommissioned officers (NCOs) at the
Russell Leadership Conference. It has also
been administered at the request of our Recruit
Training Depot commanders and the com-
manders of deploying battalions.

As was true with the LOW survey, the
results were heartening. These young men

and women have taken their Service’s values
on board. They take responsibility for their
own actions, display trust in their chain of
command, and refuse to tolerate unethical
practices among fellow Marines.

As always, there is work to do. As we
all know, Marines take their oath of office
seriously, but they are also intensely loyal to
one another. The survey asked, “If you believe
torture is being used to obtain information
that could save the lives of captured Marines,
would you report it?” Their responses varied
and in many cases indicated uncertainty, which
we anticipated because the scenario was an
unpleasant one.

But the answer was not complex, and
we need to arm Marines to see the difference
between answers that are complex and answers
that are easy to understand, but hard to accept.
Our Marines need to be loyal to one another
and to the Corps, but their greatest loyalty
must be to the Constitution and the principles
that undergird it. The American public expects
no less from keepers of the flame.

we are happy, but not a bit
surprised, to report that
Marines “get it”

2008 Russell Leadership Conference.
The Values and Ethics Working Group rec-
ommended the creation of a forum for com-
municating directly with first-line leaders in a
conference setting. In response, we tasked LLI
to make it happen.

The resulting Russell Leadership Confer-
ence, named for John Russell, our 16" com-
mandant, was a first of its kind. While previous
conferences sought answers from senior
NCOs and commissioned officers, the 2008
Russell Leadership Conference was designed
to let young NCOs speak for themselves. To
accomplish this task, LLI brought over 200
corporals and sergeants from across the Corps
to Marine Corps University in Quantico, Vir-
ginia. The conference’s goals were to accelerate
internalization of our values among NCOs,
to provide attendees the newest tools to use
in ethics training in their units, and to gather
lessons learned to use in our training and edu-
cation organizations. The conference’s format
blended hard skills training, collegiate lecture,
and gaming. Throughout the conference, LLI
personnel took notes and actively sought out
NCO perceptions on issues such as mentoring
and values.
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The enthusiastic response from partici-
pants helped us chart the course for leader-
ship development. We gathered unvarnished
opinion and recommendations from NCOs,
gave leading-edge instruction to our first-line
warfighters, and provoked thoughts on issues
that we hope will yield a group of leaders who
mature more quickly in their roles as keepers
of the flame.

To Hold the Torch High

We had our work cut out for us. We
learned that our efforts would begin on the
day our recruits first stood on the yellow foot-
prints at Recruit Training Depots and would
continue through the duration of their service.
We learned that our target audience would be
every man and woman in the Corps today. Our
effort needs the traction and clarity that come
from relevance, and our Marines need to take
ownership if our success is to last.

Changes to Entry-level Training. In the
1990s, at Marine Corps Recruit Depots Parris
Island, South Carolina, and San Diego, Califor-
nia, we introduced the Crucible. The Crucible
subjects recruits to 54 hours of physical and
mental rigors made more difficult by the depri-
vation of food and sleep. As the culminating
trial of recruit training, the Crucible requires
individuals to make decisions and take actions
based on the honor, courage, and commitment
that bind individual Marines into a Corps.

We have now added even more depth to
the effort behind transformation. We began
with the single most critical factor in the devel-
opment of a basic Marine—the Drill Instructor
(DI). We adjusted DI training, anchoring the
DI leadership role in representing and instill-
ing Core Values in the recruits. We adjusted
our recruit training sequence by increasing
the length of values training from 14 to over
40 hours. With this time, we tasked the DI to
introduce the values to recruits in a formal
setting, to discuss them during “footlocker
talk” seminars, and reinforce them daily by
example. Symbolically, the DI participates in
the Crucible alongside recruits as an exem-
plar of honor, courage, and commitment. By
weaving values instruction throughout recruit
training, the DI provides recruits with the basis
for more thorough recognition and acceptance
of Core Values than ever before.

We exported these methods to our other
entry level training organizations. We added 11
hours to combat instructors’ discussion time
during Marine combat training at our schools
of infantry. We have built a parallel program at
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officer candidate school and the basic school,
and these focus on the lieutenant as both a
reinforcer of values and a values-based leader.

These first formative days in a Marine's
service are profoundly important. We have
seen it on the faces of recruits as they receive
their well-earned Eagle, Globe, and Anchor
emblems following the Crucible. For the first
time, DIs address these young men and women
not as recruits, but as Marines. As they grasp
the Eagle, Globe, and Anchor in their palms,
these new Marines also accept as their own the
legacy of the Corps and our values of honor,
courage, and commitment. We allow few
people to observe this bellwether moment, but
the transformation is palpable. Our most recent
efforts promise to make the transformation
steadier, more extensive, and more beneficial to
the Marine, the Corps, and the Nation.

Values-based Training. While the spe-
cifics of Core Values training are best suited
to Recruit Training Depots and other formal
educational settings, values-based train-
ing (VBT) is a larger construct that can be
delivered in a variety of formal and informal
settings throughout the Corps. VBT describes
the method by which we thread our values
throughout a Marine’s career. It encompasses
the foundational aspects of the training and
education continuum that prepares Marines
to make ethical and moral decisions over their
careers and throughout their lifetimes.

VBT design required a comprehensive
review and alignment of instruction, policy,
and leadership doctrine in order to produce
Marines whose actions in combat, garrison,
and society are firmly guided by honor,
courage, and commitment. To implement VBT,
we instituted extensive changes in our schools.
Training and Education Command is formal-
izing the development of VBT skills at officer
candidate school, the basic school, and all of
our enlisted professional military education
courses (corporal courses, sergeant courses,
staff NCO academies, and first sergeant
courses). At each course, the instruction will be
tailored to meet the demands of leadership for
the Marines in attendance.

VBT is intended for implementation
in less structured environments as well.

The Marine Corps Martial Arts Program
(MCMAP) represents one of our earliest and
finest examples of VBT in action. As MCMAP
instructors throughout the Corps teach hand-
to-hand combat techniques, they also inculcate
principles of the use of force and restraint.
More importantly, the instructors discuss the

linkage between these principles and our Core
Values in order to bring an everyday context to
honor, courage, and commitment, and they do
it across the Corps at the small unit level.

In the same manner that our Recruit
Training Depots now implement Core Values
training in a more continuous, comprehen-
sive manner, VBT promises to do the same
throughout the individual Marine’s service. As
a result, Marines will benefit from the explicit
reinforcement of values that have been implic-
itly promoted throughout the Corps’ history.

The American public holds high expecta-
tions of its Marines, both in combat and at
home. In this, we must remain aware of the
great trust and responsibilities placed on us and
periodically reassess our fidelity to them.

Our most recent assessment of the situa-
tion drives us to solutions that are, for Marines,
time-honored. We depend on our warfighters,
especially our NCOs, for good advice on how
to succeed. Their answers are basic but are
not to be taken for granted. Responsibility,
accountability, and ownership were words we
heard again and again as we “took the pulse”
As we serve with this latest generation of
Marines, it is our obligation to ever employ
them as strategic corporals—they deserve this
single standard.

The colors have been passed to a new
generation, one worthy of the title Marine and
of our past legacy. The men and women of
today’s Corps stand shoulder to shoulder with
those who have gone before with a proud and
deserved reputation of honorable and heroic
service to the Nation. At all levels of the Corps,
these leaders are truly keepers of the flame.
Through our continuous dedication to our
Core Values and focus on our warrior ethos,
we will ensure that the flame continues to burn
brightly into America’s future. JFQ

This article was prepared with the
assistance of Lieutenant Colonel Michael
Parkyn, USMC, Lejeune Leadership Insti-
tute, Marine Corps University.

NOTE

! James N. Mattis, “Ethical Challenges in
Contemporary Conflict: The Afghanistan and Iraq
Cases,” lecture delivered at the U.S. Naval Academy,
n.d., available at <www.usna.edu/Ethics/Publica-
tions/MattisPgl-28_Final.pdf>.
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Imam and Army chaplain talk after meal at

Baghdad mosque

Navy command chaplain counsels Sailor aboard
USS Monterey while under way in Gulf of Oman

U.S. Navy (Remus Borisov)
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Their Chaplains

ince the beginnings of our respec-

tive military Services, command-

ers expected their chaplains to be

both religious and ethical leaders.
Commanders relied on chaplains to reinforce
Servicemembers’ spiritual strength, commit-
ment, cohesion, morale, and moral discipline.
This expectation has always been grounded in
the role of professional clergy in larger society.
Chaplains are clergy endorsed and sent by
recognized denominations and faith groups
representing the religious communities of our
nation.

The idea of clergy serving as ethical
leaders is expressed in Jewish, Christian, and
Muslim thought, as well as in most other
religious traditions. Clergy, including those
serving in uniform, constitute a conduit
for divine law through teaching, action,
and example. It is not surprising, therefore,
that some of America’s premier military

and ERIC WESTER

commanders—including Generals George
Washington, Andrew Jackson, Ulysses Grant,
John Pershing, and George Patton—looked
to chaplains to support and reinforce good
conduct “for God and Country” among
troops. Moreover, faith groups that send chap-
lains to the military expect them to admonish
Soldiers, Sailors, Marines, and Airmen to
exemplify high ideals of personal behavior as
an extension of American values at home.
Historically, chaplains exert moral
leadership and influence through preaching,
counseling, teaching, writing, and personal
example. Since 1861, Army chaplains have
also been directed by regulation to advise
their commanders “on the moral and religious
condition” of the troops, with “such sugges-
tions as may conduce to the social happiness
and moral improvement” of the unit. Current
Army regulations specify simply that chap-
lains will advise the commander and the staff
on matters of “religion, morals, and morale.”
Until the Vietnam War, chaplains’ moral
leadership activities were largely focused on the
individual enlisted Servicemember. Chaplains
helped combat drunkenness, venereal disease,
gambling, disorderly conduct, racism, sexism,
and a number of other dysfunctional behaviors.
After the My Lai massacre in 1968, which led
to 12 officers being indicted (including 2 gen-
erals and 4 colonels), the ethical focus of the
Army enlarged exponentially. Ethics courses
for officers were inserted in military education
from West Point to the U.S. Army War College.
Instructors for these courses were originally
chaplains, almost all with combat ministry
experience. The Tailhook scandal of 1991-1992
resulted in the forced retirement of two rear
admirals and persuaded the Navy to look again
at its ethical programs. One result was the

Dr. John W. Brinsfield is Chaplain Historian for the
U.S. Army. Chaplain (Colonel) Eric Wester, USA, is
Senior Military Fellow in the Institute for National
Security Ethics and Leadership at the National
Defense University.
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1995 publication of Readings in Philosophy and
Ethics for Naval Leaders, designed for Naval
Academy Midshipmen.

Current post-9/11 operations in Iraq
and Afghanistan again challenge command-
ers and chaplains to look at ethics in a new
light. Forces serve amid cultures that do
not separate religion, politics, and ethical
norms. Ethical advice by chaplains to com-
manders takes this context into account. For
example, Army and Navy chaplains who meet
with indigenous religious leaders may find
themselves engaged in what has been called
“Track Two Diplomacy.” It is defined by the
U.S. Institute of Peace as “unofficial, informal
interaction between members of advisory
groups or nations which aims to develop strat-
egies, influence public opinion, and organize
human and material resources in ways that
might help resolve conflict out of public view
and without the requirements to formally
negotiate or bargain for advantage.”

Chaplain involvement in such liaison
activities is recognized in Joint Publication
1-05, Religious Support in Joint Operations:
the “joint force chaplain, after careful
consideration and only with the joint force
commander’s approval, may serve as a
point of contact to host nation civilian and
military religious leaders, institutions, and
organizations, including established and
emerging military chaplaincies, through the
civil-military operations center.” Numerous
chaplains of the three Services have been

current operations in Iraq
and Afghanistan challenge
commanders and chaplains to
look at ethics in a new light

engaged since 2003 in establishing prayer
meetings, breakfast or lunch meetings, and
formal discussions with mullahs regarding
renovations of mosques, schools, museums,
and other public buildings. In one case, Army
Chaplain Larry Adams-Thompson conducted
chaplain-mullah meetings and advised his
commander about using $1 million in Com-
mander’s Emergency Response Program
funds. Chaplains across Afghanistan had used
these funds in school construction projects
that they organized with local mullahs. John
Finney, the Combined Joint Task Force-180
political advisor, said that dialogue between
chaplains and imams was some of the most
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effective work the U.S. military has conducted
with the local populace.

Though multitrack diplomacy (Track
Two and Track Nine) conducted by joint force
chaplains acting under their commanders’
direction has paid dividends in terms of human
relationships, concerns have arisen with ethical
and diplomatic implications. Some imams
and mullahs do not wish to interact with
American military chaplains; one reason is the
risk of imams and mullahs becoming targets
for terrorists. Questions also surfaced about
the meaning to indigenous clerics of informal
diplomacy and having military forces as the
principal agents of humanitarian work in the
midst of military operations in the same area.

Captain George Adams, a senior Navy
chaplain, listed some considerations involved
in sponsoring extended chaplain work with
indigenous religious leaders and the indig-
enous population:

m Even the best chaplains have limited
language skills and cultural understanding,
especially when a village may have pluralistic
religious groups competing with one another.

m Chaplains are usually not trained
negotiators.

m Chaplains are typically not assigned to
an area for a long period and may not be able
to follow through on expectations from local
populations.

m Meetings with indigenous religious
leaders may present security concerns.

J.F
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Navy chaplain listens as rellef agency official describes situation at internal displaced persons camp
outside Kabul, Afghanistan

m U.S. military chaplains represent many
diverse religious groups, some of which do not
view interfaith dialogue as appropriate.

m Chaplains usually interact with leaders
of local communities, not with national
leaders. However, a local religious leader in
Iraq and Afghanistan can have significant local
influence.

If one had to summarize these consider-
ations, perhaps they could fall into a general
category of taking care lest our intentions in
nationbuilding are misunderstood and expec-
tations of indigenous leaders and their people
are frustrated by factors beyond our control.

There are many other ethical con-
siderations for commanders and chaplains
engaged in bringing peace to Central and
Southwest Asia. There are obvious tensions
between trying to win the hearts and minds of
people at one moment and directing drones
against targets in their midst in the next. Yet
commanders and chaplains must not yield to
overwhelming complexities, but clearly under-
stand that ethical issues in the war on terror
are intertwined with diplomatic, political, and
military issues as well. To date, many deployed
chaplains have served their commanders and
their country well in trying to build relation-
ships for a stable peace. But the complexities of
advising commanders about “religion, morals,
and morale” go far beyond an ethical checklist,
moving toward a multilayered spreadsheet of
possible implications. JFQ

issue 54, 3° quarter 2009 / JFQ 21



u.S Natione! Archives

Ethics and Intelligence

By WILLIAM M. NOLTE

he phrase ethics of intelligence,

with intelligence understood

to mean espionage and related

activities, may seem oxymoronic.
For most of the history of what has been called
the world’s second oldest profession, that
sense of incongruity would be justified. Intel-
ligence services have long been instruments
of regime survival, often on behalf of regimes
willing to take an anything-goes approach
to that survival independent of any electoral
mandate. Even in societies with relatively
significant popular involvement in govern-
ment, England in the 18" and 19** centuries,

Even with the emergence of democratic,
constitutional government, this situation was
slow to change. For the United States, the way
to deal with the incompatibility of espionage
with democratic government was largely
to eschew espionage. From the Revolution,
to be sure, American leaders from George
Washington on understood the importance
of military intelligence (seen largely as recon-
naissance) and would even resort to the use
of spies, secret writings, and other methods.
But these activities were considered as aber-
rational as war itself, with commensurate and
temporary adjustments to standard norms of

for example, intelligence was truly a “secret behavior.
service,” an instrument of the Crown to be
shielded from scrutiny and bound ethically Historical Context

to little more than serving the
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In retrospect, American partici-
pation in what constitutes intelligence
work is part of our history. The Lewis
and Clark expedition is generally
understood as one of exploration. It
was also an intelligence operation,
enhancing the Nation’s claims
to the territories included in the
Louisiana Purchase and providing

Courtesy of Lawrence Berkeley National Laboratory

leaders with mapping and other information
considered essential to westward growth. For
much of the 19 century, two of the principal
missions of the Navy were hydrographic and
astronomical, for purposes both scientific
and operational. Even to the turn of the 20*
century, a major function of American mili-
tary intelligence was the collection or creation
of maps and other geographic documents.

A generation accustomed to Google maps
may find it hard to believe that the Duke of
Wellington’s first charge to intelligence—to
reduce uncertainty of what lay over the next
hill—remained an often unsolvable problem
until well into the last century.

Even when the United States accepted
the idea of intelligence, largely in a military
context, an aversion to secrecy and spying
remained part of the American experience.
As recently as 1929, Secretary of State Henry
Stimson, upon learning that his department

Professor William M. Nolte is Research Professor
and Director of the Program for Intelligence
Research and Education in the School of Public
Policy at the University of Maryland.

Robert Oppenheimer (left), Enrico Fermi (center), and Ernest Lawrence were
advisors on Interim Committee charged in early May 1945 by President Truman to
recommend proper use of atomic weapons
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was funding a codebreaking operation—one
that had achieved spectacular success against
Japanese ciphers in the 1920s—reacted not

by awarding medals and honors, but by shut-
ting down the operation on the grounds that
“gentlemen do not read one another’s mail.”
Twenty years later, Dwight Eisenhower, at
that time retired from the military, noted that
“the American public has always viewed with
repugnance everything that smacks of the
spy.”* Only a few years before, Eisenhower had
benefited from the activities of spies and other
intelligence operatives, as he would again as
President.

By the end of the Eisenhower Presi-
dency, in fact, the United States hosted the
largest, most complex, and most technologi-
cally advanced intelligence establishment in
history, one that has only continued to grow.
How, then, do we discuss the ethics of intel-
ligence, defined here to include the collection
and analysis of information by human and
technical means, counterintelligence, and
covert action??

Ethical Considerations

Before turning to the ethical consid-
erations associated with these functions,
we should note several basic reasons why
intelligence must operate within an ethical
framework. First, there exist those consider-
ations that apply to any branch of public ser-
vice—that public servants must not confuse
public interest with personal interest. This
fundamental ethical requirement is enforced
by laws proscribing the use of public office
for personal gain, as befits persons in careers
involving stewardship or a fiduciary capacity.

Second, intelligence is empowered to
take actions in the public’s interest and in the
public’s name that are prohibited to the public
at large. Public servants may, under defined
circumstances, inflict bodily harm or even
lethal force on another human being, deprive
others of basic liberty, or seize private prop-
erty. As this applies to intelligence services,
public servants may infringe on private com-
munications, may lie and deceive, and may
even interfere in the internal affairs of nations
other than their own. How, then, do we limit
or regulate such authorized but extraordinary
behavior?

In establishing a framework in which to
think about the ethics of intelligence, the just
war tradition provides important analogies.
Within this tradition, one can suggest three
options in confronting the moral questions
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raised by war, that is, the societally sanctioned
use of violence for public purposes. One can
argue that “all’s fair in war,” thus maintaining
that war and morality are so incompatible

as to preclude serious discussion. This is the
realist tradition. At the other extreme, one can
take the pacifist position that war can never
be morally justified.

us. For 21-century intelligence, in service

to democratic and constitutional regimes,
ethical norms are essential both because intel-
ligence serves as an extension of the coercive
power of the state and because of an emerging
understanding that intelligence cannot be
exempt (or exempt itself) from the norms
imposed on other public services.

by the end of the Eisenhower Presidency, the United States
hosted the largest, most complex, and most technologically
advanced intelligence establishment in history

Between these two positions, it can
be argued that war is justifiable, subject to
certain criteria, usually including a right of
self-defense, the role of competent authority in
the decision to use violence, and the employ-
ment of methods of defense proportional to
the situation.’ The analogy with intelligence
is this: if war can be justified under these
conditions, can that same justification apply
to intelligence and all it entails?

For our purposes, the ethics of intel-
ligence in czarist Russia (or Elizabethan
England, for that matter) do not concern

National Security Agency Headquarters

Among those norms is the requirement
that intelligence services must operate within
the law and not only under the oversight of
the President in his role as head of the execu-
tive branch, but also subject to supervision
and review of legislative and even judicial
officers. This was not always clear even within
the relatively short history of the modern
American peacetime intelligence apparatus.
Well into the Cold War period, a U.S. Senator
who raised the question of congressional over-
sight was chastised by a colleague who argued,
“There are things my government does I
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would rather not know about.” Such oversight
as occurred before the end of the 1970s was
led by a very small group of senior committee
chairmen who treated intelligence unlike any
other governmental function.

Major Functions

Before returning to the issue of how a
democratic public can be assured that intel-
ligence services acting in their name operate
within that public’s values, we should examine
in at least some detail the ethical consid-
erations inherent in the major intelligence
functions of collection, analysis, counterintel-
ligence, and covert action.

Intelligence collection, like combat,
can take many forms, from the equivalent of
“bombing at 30,000 feet” to hand-to-hand
fighting. In the collection of human intel-
ligence (HUMINT), the direct, personal
involvement of intelligence case officers with
a prospective “asset”—whether that asset
has been recruited by the officers or their
agency, or is a “walk-in” who initiates contact
without being recruited—creates real ethical
issues. First of all, a measure of deception has
already taken place in the situation of case
officers who almost certainly are not who
they claim to be. Whether case officers are
working under official

William Friedman, the “father of American
cryptology”
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or nonofficial cover, they employ a manufac-
tured legend of name, occupation, and other
details.*

The defining characteristic of the col-
lection of HUMINT is direct contact with
another person, who has either been recruited
or has volunteered to betray his government.
(Whether the asset sees this as a betrayal
of a more fundamental loyalty to country,
people, or nation can be a different story.) If
HUMINT case officers are not suborning
treason, they are at least facilitating it. More-
over, the transaction in most cases exposes
the asset to consequences far more severe
than those to which case officers are exposed.
There is a difference after all in being expelled
from a country as persona non grata and
being executed for treason. (This is not, by the
way, intended to deny the risks undertaken by
case officers, or to devalue their courage. The

issue is relative, as it applies to most cases.)

In the event of recruitment, the ethical
issues may become even more fundamental
as case officers attempt to gain the trust of
the potential asset by flattery, expressions of
friendship, or other inducements. Moreover,
the deception employed by case officers
will in many instances involve engaging the
officers’ families in the deception, as to what
their names are, where mothers or
fathers work, and so forth. On the
one hand, it can be argued that it is
impossible to conduct such behavior
within an ethical framework. On the
other hand, it can be held that life

in this environment requires such a
framework, not only for operational
reasons but also to sustain the psy-
chological and even moral health of
case officers.

Here the structure of the just
war tradition, applied to intel-
ligence, is useful. Is the deception
required for the defense of the
Nation as it is at war, threatened
by war, or trying to prevent war? It

was often said during the Cold War
that intelligence, including covert
action, was necessary to provide
leaders with some level of response
short of “sending in the Marines.”
As the first generation of leaders
to confront the reality that any
armed conflict could escalate to

NSA

nuclear war, it is not surprising
that from Harry Truman through the end of
the Cold War, American and Allied leaders

looked for those other options, and they had
not only cause to conduct intelligence but also
the power.

The final principal characteristic of the
just war tradition is proportionality. Even in
self-defense and when properly authorized,
this tradition does not condone an anything-
goes operational environment. Is it ethical
to engage an asset—at the risk of that asset’s
liberty or even life—to prevent a nuclear
exchange between superpowers? That would
seem a proportional response and finds
expression in the case of Oleg Penkovsky, the
GRU (Glavnoye Razvedyvatel’noye Uprav-
leniye, or Main Intelligence Directorate)
officer who provided information to the West
before and during the Cuban Missile Crisis,
but who was then arrested and executed. It
applies as well to the lesser known case of
Colonel Ryzard Kuklinsky, the Polish staff

officer who furnished detailed information on
Polish and Warsaw Pact plans to deal with the
rise of Solidarity in Poland during the 1980s.
If HUMINT is the analogy to hand-
to-hand combat, technical intelligence is
the equivalent of bombing at 30,000 feet. It
has consequences, even fatal ones, but does
not traditionally involve the direct contact
that HUMINT does. The codebreakers at

there is a difference in being
expelled from a country as
persona non grata and being
executed for treason

Bletchley Park during World War II may have
known at some level that their successes had
direct military consequences, but the remove
from their work to application was significant.
It is worth noting that the biographer of
William Friedman, the “father of American
cryptology,” believed Friedman’s psychologi-
cal and emotional health suffered from the
understanding that his elegant art form (or
science) was being used for eavesdropping and
military actions.

In recent decades, technology has revo-
lutionized technical intelligence beyond its
mid-20"-century uses in cryptology and what
was, in an earlier time, photointelligence.
Signals communication across the Internet
is ubiquitous, and imagery intelligence has
moved within a generation from the highest
of secrets to a commercial industry. In
technical intelligence as in HUMINT, the
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first ethical rule must be a basic one: obey
the law, at least the laws of the country for
which one is employed. For Americans, that
has meant a rather clear prohibition against
collecting technical intelligence on American
citizens or an even broader category in law of
“United States persons,” the latter to include
visitors legally in the Nation, corporations,
and others. It is important to note, however,
that limitations on imagery intelligence

are somewhat less clear, in part because the
expectation of privacy surrounding pictures—
of homes, workplaces, and so forth—is lower
than for communications. The National
Geospatial-Intelligence Agency (NGA) drew
little criticism for its support in mapping the
consequences of Hurricane Katrina. More
recently, on the other hand, plans from the
Department of Homeland Security to use
imagery more aggressively drew significant
public and congressional attention. Everyone
in every municipality in the United States
knows, moreover, that the use of radar or
cameras for traffic enforcement can be a vola-
tile issue. Americans even have the extraordi-
nary capacity to remark how safe they felt on
vacation in the United Kingdom, with closed
circuit television on every High Street, while
professing to be uncomfortable with similar
efforts here. In an age when technology simul-
taneously provides unprecedented means

for the transmission and storage of data of
various kinds but challenges many aspects

of privacy, continued public debate over the
nature of privacy in the 21 century is clearly
inevitable.

Largely, then, the ethical issues in
technical intelligence, while still involving
the just war concerns of self-defense, proper
authority, and proportionality, revolve around
a public determination of what measures we
may legally permit to deal with a perceived
threat to our national security and well-being.
It is not necessary that the employees of the
National Security Agency (NSA) on the one
hand, or the members of the American Civil
Liberties Union on the other, agree whether
the revised Foreign Intelligence Surveillance
Act represents the perfect answer to a set
of difficult questions. The more important
reality may be that the statute is the outcome
of an extended public discussion of the act
and its implications.

Analysis has its own ethical consid-
erations, and these largely involve applying
the desire to bring truth to power. As often
noted, on the wall of the Central Intelligence
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Agency (CIA) headquarters building is the
inscription, “Ye shall know the truth, and the
truth shall make you free.” Unfortunately,

no one has yet developed the formula by
which an intelligence analyst, let alone a
whole agency or set of agencies, can know the
truth, the whole truth, and nothing but the
truth. No analyst in my acquaintance ever
received a crystal ball from the supply room.
Every analyst has been enjoined to emphasize
objectivity and to avoid bias, but the reality is
that every analyst—in intelligence, in law, in
medicine—brings biases to the case at hand.
An emergency room physician, knowing that
a life-threatening disease may have many

of the same symptoms as a simple case of
influenza, but experiencing influenza 500

to 1,000 times more frequently than the
life-threatening disease, is highly subject to
being fooled by the exception to the rule. In
this case, bias, understood as the formation
of conclusions based on the accumulation

of data, is both unavoidable and efficient.
What would happen to waiting times in the
emergency room, not to mention to costs, if a
doctor overrode the evidence of hundreds of
“routine cases” and ordered extensive tests on
every patient to rule out the “1 in 100” or “I in
1,000” occurrence?

Intelligence analysts use bias in the same
way and are therefore subject to the same vul-
nerability to nonlinear or aberrational events.
An analyst who in 1990 had approached
colleagues preparing a National Intelligence
Estimate on the future of the Soviet Union by
suggesting that it would simply go out of busi-
ness, devolving the Baltics and the Central
Asian Republics, and renouncing the political
monopoly of the Communist Party, would
have been hard pressed to provide evidence to
support such an outcome. Even as “an alterna-
tive outcome,” that panacea of intelligence
reformers, would this outcome have had
credibility? Or would it have been dismissed,
in large part because the analyst would have
found it hard to produce “evidence” support-
ing that alternative?

Much has been made since 2003 of the
politicization of analysis, and the collateral
mistake of policymakers in “cherry picking”
analysis. First and foremost, politicization,
that is, the distortion of analysis to fita
desired policy or political outcome, must be
considered the cardinal sin of analysis. To a
great degree, politicization can only be done
within the intelligence agencies. Once the
intelligence reaches policymakers, they will
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read, react to, and interpret the intelligence
within the framework of policy preferences,
prior experience, and personal intellectual (or
ideological) preconceptions, reform efforts
notwithstanding. It is at least possible that
intelligence analysis can change the mind of
a policymaker. But this cannot be predicted,
and it certainly cannot be legislated. Finally,
an analyst or even an analytic agency may fall
into the same conventional (though incorrect
or obsolete) wisdom shared with policymak-
ers. Analysts and policymakers, as the phrase

analysis has its own ethical

considerations, and these

largely involve applying the
desire to bring truth to power

goes, may be “drinking the same Kool-Aid.”
This may have taken place in the period
before the American invasion of Iraq in 2003,
as analysts and those they served concluded
(correctly) that Saddam Hussein was continu-
ing to hide information on his weapons of
mass destruction (WMD) programs from the
international community. One failure here,
among others, was not considering that Iraq

Some accused former CIA!Director George Tenet
of “cherry-picking? information to formulate
assessment that Saddam Hussein had weapons of
mass destruction
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was concealing not how capable its WMD
programs were but how incapable. Similarly,
before World War IJ, intelligence analysts and
policymakers drew similar conclusions on
what Japan would and could do based on woe-
fully incorrect and stereotyped assessments of
Japanese power, intelligence, and even physi-
cal capability.®

In the end, analysts can only put their
best assessment before the policymaker.
More often than not, analytic failures result
not from “giving the policymakers what they
want to hear,” but from sharing the intel-
lectual and conceptual misconceptions of the
policymaker, as described above, or from a
failure to inform the policymaker about the
limits of the information base on which judg-
ments have been made. In the period since
enactment of the Intelligence Reform and Ter-
rorism Prevention Act, the U.S. Intelligence
Community, through the Analytic Integrity
Officer,” has been more explicit in defining

U.S. Air Force
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standards for analysis, going beyond the noble
but sometimes troublesome “truth to power”
business. None of these will eliminate the
possibility of analytic error or failure, but they
provide empowerment to analysts pressing
unpopular views and a greater transparency
for policymakers.

in the end, analysts can only
put their best assessment
before the policymaker

One final ethical consideration for
analysts is that presented by their relationship
with collectors. Most analysts work for agen-
cies that are, at their bases, collection agencies,
whether the collection source is human or
technical. In a single-source context, NSA
or NGA analysts, for example, process the
results of signals or imagery collection. They
are, in the end, the output mechanism for

the collection and processing of information
received through that source. In the all-
source environment, whether within a single
all-source agency (CIA, Defense Intelligence
Agency, and the Department of State’s Bureau
of Intelligence and Research) or within
community-based efforts (predominantly

the National Intelligence Council), analysts
need to be prepared to distance themselves
from their “own” collection sources. That is

to say, they have an ethical responsibility to
look for the best and most accurate informa-
tion, whether that information comes from
their parent agency, another agency, or from
open source information. They must avoid the
bureaucratic temptation to become marketing
representatives for the intelligence collection
method they serve.

Counterintelligence, the function of
preventing others from doing unto us what
we hope to do unto them, presents variations
on themes already discussed. Counterintel-
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Strategic Air Command offi
interpret reconnaissance pho 0 during Cul
Missile Crisis, 196
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ligence case officers (or case officers pursuing
counterintelligence as part of an integrated
mission) and counterintelligence analysts
confront many if not all of the issues that
their counterparts in other parts of the intel-
ligence agencies deal with. In the narrower
field of counterespionage, rather than the full
counterintelligence agenda of understanding
the intelligence structures, capabilities, and
operations of foreign services, unique ethical
issues arise. In large part this is because coun-
terespionage, in confronting the possibility
that a citizen or even an employee of one’s
own intelligence service has gone over to a
foreign service, raises both ethical and legal
issues of real importance.

Most obviously, espionage on behalf of
a foreign power is a crime in the United States
and presumably in every other country. In
the American context, this means investiga-
tions must be conducted along established
lines involving presumption of innocence and
other considerations. At the operational level,
however, any counterespionage investigation
is going to place under suspicion, at least
initially, a relatively large set of persons who
are innocent. If the investigation involves the
discovery by a foreign service of a number
of that country’s citizens working on behalf
of the United States, one of the first counter-
espionage questions would be: who knew of
the presence of those assets?

The clear ethical (and legal) question
here is the skill of the counterintelligence
officers involved in culling through a poten-
tially large number of persons initially capable
of revealing the identities of those assets
to the foreign service, in pursuit of the one
(or perhaps two) persons actually involved.
Within a service, the even harder trick can
be to ensure that all those initially reviewed
are cleared with minimal or no damage to
their careers or reputations. The history of
American counterintelligence suggests cases
in which this has succeeded (as with Aldrich
Ames), but also cases in which real damage
has been done to innocent persons (as in the
later Robert Hanssen case).

Counterintelligence is simply an essen-
tial activity of any professional intelligence
service. At its most basic, there is no reason to
go to great expense and risk to gather infor-
mation if that information and the sources
and methods that support the process are not
protected. Nevertheless, counterintelligence
and counterespionage are inherently contro-
versial. Counterintelligence is to intelligence
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what an internal affairs bureau is to a police
department. That it is necessary does not
prevent it from being challenging ethically,
legally, and even constitutionally. A popular
culture that for generations portrayed Alger
Hiss and the Rosenbergs as victims of Joseph

a highly developed ethical
sense s critical for those
who serve in the intelligence
services

McCarthy, Richard Nixon, or a paranoid
public has not helped. Nor, it must be added,
was the United States well served in these
cases by intelligence services that retained
for far too long information (consider the
Venona project) that would have challenged
the view that Soviet espionage was merely a
red herring. In more recent times, the activi-
ties of the Maryland State Police in seeming
to categorize everyone from antiwar activists
to opponents of the death penalty as potential
terrorists have done much to reinforce the
view that intelligence, especially counterintel-
ligence and domestic intelligence, represents
a threat to fundamental civil liberties not
only in its errors and failures but also in its
very being. A highly developed ethical sense
is critical for those who serve in the intel-
ligence services; at the risk of exaggeration,

it may be most critical for those who serve in
counterintelligence.

Perhaps even more controversial than
counterintelligence is covert action, that is,
actions undertaken by a government to deny
its role in events the fact of which may be
impossible to deny. (In contrast, clandestine
intelligence consists of activities the fact of
which a government wishes to conceal. A
technical collection system operates clandes-
tinely, for example; a crowd of protesters is, by
definition, not a clandestine act, but the spon-
sorship and organization of the event may
be the fact a government wishes to remain
covert.)

Covert action ranges from propaganda
(leaflets dropped into Nazi-occupied Europe
mocking Adolf Hitler’s parentage), to spon-
sorship of political groups and parties (as
the United States did in Italy and France in
the 1940s), to efforts to destabilize or change
regimes, as the United States did in Iran in the
1950s and attempted to do to Saddam, off and
on, for many years.

Once again, the just war analogy is
useful. The first question in the use of covert
action must be whether it is conducted under
the auspices of proper authority. For the
United States, this has meant for some years
now that covert action must be undertaken
after a “finding” by the President that such
actions are important to American national
security. Extending that proper authority,
Congress must be notified of that finding.

In other words, at no point in the future
should covert actions originate in some odd
part of the national bureaucracy, such as the
National Security Council staff, as took place
in the Iran-Contra affair. The United States
has made at least one definitive statement on
proportionality and covert action by banning
U.S. involvement in assassinations.

Covert action will always remain an
issue of ethical controversy. Is it essential to
provide the President with a full range of
options short of “sending in the Marines”?
Where within the bureaucracy should covert
action reside? Does its place in the intelli-
gence establishment threaten to compromise
intelligence-gathering and analysis? Or is the
exposure of covert action potentially even
more embarrassing to the State Department
or Defense Department?

When reviewing potential covert action,
decisionmakers must consider whether and
for how long it can remain so. Even 50 years
after the fact, it remains hard to believe that
the U.S. role in the Bay of Pigs could have
remained covert. If anything, changes in the
news media since that time, and a breakdown
in the media’s willingness to accept the word
of government officials that revealing infor-
mation could harm national security, make
the likelihood of a covert action remaining
covert much more unlikely than in the 1950s
or 1960s. The Afghan covert action after the
9/11 attacks nevertheless suggests that covert
action can work and can retain a measure of
“cover” long enough for that cover to support
a successful outcome.

The second question is whether a given
action should be undertaken covertly. One
can argue that American support for anti-
communist, moderately leftist political parties
in France and Italy, through the CIA, was not
only appropriate but essential. But in the 21+
century, would the CIA be the appropriate
instrument for such actions? We now have a
fuller range of instruments—the Institute for
Democracy, for example, or the international
extensions of the Republican and Democratic
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parties that assist in the development of politi-
cal parties overseas. It would seem that a good
rule of thumb would be to prefer overt actions
where possible. In the years after the invasion
of Irag, for example, press accounts suggested
that the Bush administration, faced with
evidence that Iran was subsidizing various
Shia parties and factions, considered funding

Finally, there is the issue of long-term
consequence. I noted above that analysts do
not receive crystal balls as part of their kit.
Indeed, the United States interfered in the
internal affairs of Iran in placing the Shah
back on the throne. And, yes, decades later
the Shah was overthrown, producing the
state of U.S.-Iranian relations that continues

any anticipated gain from the application of “extraordinary
methods” of interrogation should be measured against the cost
once those methods become known

other groups to balance the scales. According
to those accounts, this was abandoned for fear
that disclosure of American support would
discredit the very people we were trying to
support or would expose the United States to
accusations that we were meddling in Iraq’s
internal politics.

Given that we were occupying the
country at the time, one would suggest that
any concern for intervening in Iraq’s inter-
nal affairs should have long since passed.
Then why not, instead of abandoning the
plan, do it overtly? That is, why not declare
that foreign involvement in Iraq’s electoral
process would not be tolerated, provide an
interval for compliance, and then announce
that we would decertify parties receiving
foreign support or at least even the scales
with support of our own?

Robert P.
SNpy

Hanssen

Traitoer Deceiver

FBI agent Robert Hanssen spied for the Soviet
Union for over 20 years
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now into its fourth decade. But could either
the policymakers authorizing the Iranian
operation or the operators carrying it out have
envisioned the next 25 years or so of Iranian
or world history? That is clearly asking too
much. It is reasonable that both policymakers
and operators understand that covert action
at least has the potential to initiate conse-
quences that are long-term, unpredictable,
and unintended. For example, although space
does not permit a full discussion of the issues
involving interrogation of prisoners, this
subject exists at something of an intersection
among human collection, counterintelligence,
and covert action. Here are three brief points:
first, renouncing torture and defining torture
may be separate tasks, with the latter more
difficult. Nevertheless, it is hard to avoid the
thought that a good, albeit incomplete, line
can be drawn at any technique that a nation
has renounced either in principle or through
the prosecution of persons for its applica-
tion. Secondly, any anticipated gain from

the application of “extraordinary methods”
of interrogation should be measured against
the cost once those methods become known.
Finally, as in any profession with an ethical
basis, intelligence officers must be prepared
to confront the possibility that notwithstand-
ing what their supervisor has told them, or
even “what the lawyers have okayed,” in the
end they must rely on their individual ethical
sense in deciding to participate in actions they
consider unethical.

Guarantors of Ethics

As noted, the discussion of the role of
ethics and intelligence is not a traditional one.
It should come as no surprise, therefore, that
the ethical responsibilities involved in the
oversight of intelligence have an even shorter
history. But this still-novel process, by which
a nation’s most secret services come under

review by legislative or judicial authorities,
places an ethical burden on both the overseers
and those they oversee.

For overseers, the ethical responsibil-
ity must include a sense of the uniqueness
and fragility of the oversight process and
the governmental functions it reviews. And
here, one must say that the American experi-
ment in oversight has enjoyed great success.
Not only have the congressional overseers of
intelligence carried out their responsibilities
to protect sources and methods with only
limited failures, but they have done so with
the confidence of the nearly 500 House and
Senate colleagues for whom they serve as
proxies. Members of Congress have an ethical
responsibility to subordinate partisan inter-
ests to the national interest, and the record
of the last 30 years suggests they achieve this
imperfectly on the intelligence committees, as
they do on the agriculture or transportation
committees. One can even argue they have
achieved it less imperfectly, never expecting
that partisan politicians will ever fully fore-
swear including partisan costs and benefits in
their calculations.

Thirty years ago, the idea of congres-
sional oversight was treated as either a novelty
or an intrusion by intelligence professionals
who could recall “the good old days,” which
may not have been all that good for the intel-
ligence services or the Nation. Whatever
one’s opinion on that, oversight is clearly not
a novelty and it is not going away. Director
of Central Intelligence William Webster’s
admonition that he wanted CIA personnel to
testify before Congress “completely, candidly,
and correctly” remains a useful shorthand for
the ethical responsibilities on the part of the
overseen. Article I of the Constitution gives
Congress control over all monies spent by the
U.S. Government, and the three decades in
which Congress was deficient in applying this
to the intelligence agencies should be seen as
what they were, part of the learning process
by which the United States groped toward
reconciling powerful, secret, and permanent
intelligence services within the framework of
a constitutionally based polity.

What about oversight beyond the
congressional? The Intelligence Reform and
Terrorism Prevention Act included a provision
for a civil liberties protection board, which was
for its day as novel as congressional oversight
in the 1970s. The board quickly became a dead
letter. It was nevertheless revived in 2007, and
now the President and Congress must see how
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this entity can work. Is it the start of a National
Intelligence Review Board, however consti-
tuted and wherever attached to the Federal
structure?

Within and beyond the United States,
the issues associated with the proper role
of intelligence alongside more traditional
instruments of statecraft, predominantly
the diplomatic and military instruments,
continue to evolve. In the United States,
the administration and Congress must deal
with the issues of an intelligence establish-
ment that carried out orders many now in
positions of leadership find objectionable
if not abhorrent. What to do? At one level,
issuing new orders and interpretations while
ensuring that the necessary oversight bodies
are fully knowledgeable of proposed actions
makes eminent sense. But should indi-
viduals in the intelligence services be held
accountable—even criminally so—for carry-
ing out orders from proper authorities? Does
a democratic government really want its
intelligence services overruling or ignoring
opinions from the Department of Justice?

The above questions will undoubtedly
be with us for some time. One point that
perhaps needs to be emphasized for the men
and women of the American intelligence
services is that if they do serve within an
ethical framework, they should understand
that some day they may be directed to take
an action they find abhorrent. It is at this
point that the indoctrination (and there is
no better word) in the values and norms
of an ethically based service must engage.
However the individual officer responds—
by complying, by at least raising concerns, or
by declining to comply—raises its own set of
potential consequences. Ethical profession-
als should understand that from the moment
they enter medicine, law, the military, intel-
ligence, or any other profession worthy of
the name.

Whatever the future holds for the
subject of ethics and intelligence, we are past
the point of speculating whether a relation-
ship exists between the two. As former CIA
director Michael Hayden said, American
intelligence “must operate in the space per-
mitted by the American people.” Achieving
that goal will involve the development of
intelligence services that place an ethical
framework at the center of their professional
identity. JFQ
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! Dwight D. Eisenhower, Crusade in Europe
(Garden City, NY: Doubleday, 1948), 32. Eisen-
hower became one of the most important of Presi-
dents in his leading the development of American
intelligence, especially technical intelligence.
There may be some connection to his support of
intelligence methods that at least “smack” less of
the spy than does espionage as historically con-
ducted. In the end, however, Eisenhower never
lost his sense that espionage and other compo-
nents of intelligence were at some level odious but
nonetheless essential in a world that he described
as living by rules less “sporting” than those to
which Secretary Stimson referred a generation
earlier.

2 Tt is at least possible to consider covert
action as part of the intelligence function only
instrumentally; that is, covert action is often
undertaken by intelligence organizations. It
may not be inherently a function of intelligence
organizations, and it certainly does not exist
exclusively within the operational purview of
such organizations.

* One could employ other ethical systems,
but the just war tradition seems to provide the
most usable transfer to intelligence. Immanuel
Kant’s ethical approach, for example, with its
categorical requirement—that if something is
wrong, it is always wrong—Ileaves little room for
the thought that secrecy and deception can be
justified.

* Official cover means the officer is acknowl-
edged as working for the United States (or
another) government, but his intelligence connec-
tion is concealed by a diplomatic or other cover.
An officer working under nonofficial cover denies
any connection with government. Importantly,
official cover provides diplomatic immunity from
arrest; nonofficial cover does not.

> William Clark, The Man Who Broke Purple:
The Life of Colonel William F. Friedman (New
York: Little, Brown, 1977).

¢ See Douglas Ford, ““The Best Equipped
Army in Asia’? U.S. Military Intelligence and the
Japanese Imperial Army before the Pacific War,
1919-1941,” International Journal of Intelligence
and Counterintelligence 21, no. 1 (Spring 2008).

7 The Analytic Integrity Officer is a posi-
tion established by the Intelligence Reform
and Terrorism Prevention Act of 1974 (Title 1,
Section 1019) to ensure that intelligence reports
produced by the Intelligence Community are
“timely, objective, [and] independent of political
considerations.”

McNair Paper 70
Saddam’s War: An Iraqi Military
Perspective of the Iran-Iraq War

How did the fall of Saddam Hussein’s regime
look from the Iraqi perspective? That question
triggered the Iraqi Perspectives Project (IPP),
sponsored by U.S. Joint Forces Command
and the National Intelligence Council. The
effort was named “Project 1946,” inspired by
the research methodology used by U.S. Army
historians working with former members of the
German General Staff after World War IL

This McNair Paper covers a broad spectrum
of Middle Eastern military history through
the eyes of Iraqi Lieutenant General Raad
Hamdani, who held various command
positions in the 1980-1988 war and, during
Operation Iraqi Freedom, commanded the II
Republican Guard Corps. Interviewed in depth
by Kevin Woods and Williamson Murray over
several days, General Hamdani shared his
knowledge on a wide range of subjects, with
emphasis on his experiences in Iraq’s long war
against Iran. This volume is provided in the
hope that it will improve our understanding
of Middle Eastern military thought, the new
Iraqi military, neighboring countries, and the
dynamics of a region vital to U.S. interests.
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A Long, Hard Fall
from the Pedestal

fter 37 years of practicing

public international law in
general, and dealing with the
law of war in particular, I have
had the opportunity to form close working
relationships with numerous foreign col-
leagues. In meeting with these individuals in
international forums post-9/11, the following
scenario has become all too familiar. Spying
me across the room, they rush forward—
spilling coffee and tea in the process—and
exclaim: “What are you people doing? What
are you Americans thinking?” These are obvi-
ously more than rhetorical questions; they
are posed in the form of accusations, laced
with disappointment and, often, thinly veiled
disdain. While these encounters have been
numerous, one in particular has continued to

resonate. It involved a discussion with both
European and Asian attorneys:

We don’t understand your govern-
ment’s thinking, David. None of us would
deny the horrific nature of the events of 9/11,
but these were, after all, even given their
scale and scope, acts of terrorism. Our coun-
tries have suffered from terrorist acts for
decades. Yet it is only now that the U.S. con-
tends that 9/11 has “changed the world”—
and, as a result, all of the rules applicable to
that world.

In truth, however, the only thing “new”
about your world is that terrorism has
finally reached your shores. Rather than
ushering in a “new” world, 9/11 has simply
served to introduce you Americans to the

By DAVID E. GRAHAM

“real” world. This fact doesn’t entitle your
country to dismiss the “old” law, declare a
global “war” on terrorism, and subsequently
invent—and attempt to impose on the rest
of the world—a self-serving set of rules. For
example, suddenly, in your view, all terror-
ists are now “unlawful combatants,” and,

as such, subject to what you euphemisti-
cally refer to as “enhanced interrogation
techniques.”

And your actions are all the more trou-
bling in the sense that, in terms of the law of
war, you were the gold standard. You were
the ones we looked up to. We had placed you
on a pedestal.

Colonel David E. Graham, USA (Ret.), is Executive
Director of The Judge Advocate General’s Legal
Center and School, U.S. Army.

Ceiling fresco Allegory of War and Law in Austrian National Library, Vienna
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As T have reflected on this conversa-
tion, I keep returning to the image of the
United States on that “pedestal” of law of
war training and compliance. In doing so,

I think back to the pivotal event that gave
rise to the concerted efforts made by the
Department of Defense (DOD) over the past
three decades to develop and implement a
law of war program that truly did become a
model for the rest of the world. This was the
murder of innocent Vietnamese civilians by
U.S. Army personnel at My Lai in 1968.

My Lai and Its Aftermath

While the war crimes committed at
My Lai caused great consternation and soul
searching among Americans generally, the
ramifications for DOD were even more far
reaching. The Peers Inquiry, named after its
senior member Lieutenant General William
Peers, USA, conducted a comprehensive
investigation of the circumstances sur-
rounding the crimes committed at My Lai.
Among the most significant findings was
that inadequate training in the law of war
had been a contributory cause of the killings
that occurred.!

Acting almost immediately upon this
finding, the Army, in May 1970, revised
its regulation governing law of war train-
ing? to ensure that all Soldiers received
more thorough instruction in the 1907
Hague and 1949 Geneva Conventions.>
Of even greater importance, however,
was the Army’s proposal that DOD create
a department-level law of war program.
This recommendation resulted in the 1974
promulgation of DOD Directive 5100.77,
which established a unified law of war
program for the Armed Forces.* This direc-
tive has been revised and updated over the
succeeding 35 years, specifically spelling
out law of war responsibilities for all DOD
components, and now appears in the form of
DOD Directive 2311.01E (May 9, 2006). This
directive, in turn, has been implemented by
successive Chairman of the Joint Chiefs of
Staff Instructions (CJCSIs), currently CJCSI
5810.01B (March 25, 2002).

These documents have served to gener-
ate comprehensive law of war training pro-
grams throughout the Armed Forces. And it
was these programs that were in place when
the events of 9/11 unfolded. The United
States had been atop the pedestal for over
three decades, and there was no reason to
believe that a long, hard fall from this envi-
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able perch was in the offing. In retrospect,
we were unduly confident in the continued
certainty that we had learned the lessons of
My Lai well.

As U.S. and allied states initiated mili-
tary action against the Taliban government
and al Qaeda personnel in Afghanistan on
October 7, 2001, it was assumed by those
planning and conducting this operation that
the ensuing conflict would be international
in nature—one to which the full scope of the
law of war would apply. Accordingly, this
law would include, as a matter of course, the
1949 Geneva Conventions and, consequen-
tially, all of the regulatory and doctrinal
guidance that reflected the requirements
of these conventions. Of primary impor-
tance within such guidance were two basic
Department of the Army documents: Army
Regulation (AR) 190-8, Enemy Prisoners of
War, Retained Personnel, Civilian Internees
and Other Detainees (October 1, 1997),
and Army Field Manual (FM) 34-52, Intel-
ligence Interrogation (September 28, 1992).

international community at large. A com-
mander—a Soldier—cannot be placed in the
position of being told that, even though his
intended course of action is lawful, it may
not be the ethically correct thing to do. This
firmly held belief was challenged, however,
following the Bush administration’s decision
to declare both al Qaeda and Taliban per-
sonnel seized in Afghanistan as “unlawful
combatants,” to whom none of the protec-
tive provisions of the Geneva Conventions
would apply.* While the legitimacy of this
action continues to be a matter of significant
debate, its impact was clearly one of consid-
erable consequence. It was this decision that
set in motion the precipitous fall of the U.S.
military from its accustomed perch upon
that aforementioned pedestal.

Guantanamo

As Taliban and al Qaeda personnel
arrived at Guantanamo Bay, the precepts
of the pre-9/11 detainee legal regime—
AR 190-8 and FM 34-52—were applied.

while the war crimes committed at My Lai caused great soul
searching among Americans generally, the ramifications for
DOD were even more far reaching

AR 190-8 detailed, in specific terms, the
manner in which all categories of detainees
held by U.S. forces were to be treated. FM
34-52 focused on the interrogation methods
to be used when questioning all U.S.-held
captives. Each document had undergone

an extensive legal review, each reflected the
requirements of the relevant provisions of
the Geneva Conventions, and each repre-
sented the cornerstone of the training in
these subjects that had long been provided
U.S. military personnel. In brief, a well-
established legal regime was in place at the
onset of the military operation in Afghani-
stan, one that dictated how not only prison-
ers of war, but also all detainees held by the
Armed Forces, were to be both treated and
interrogated.

I have consistently challenged ethicists
who argue that military personnel must
engage in both legal and ethical consider-
ations when conducting military operations.
In their words: “Just because it’s legal doesn’t
make it right.” My position has long been
that, in fact, the law of war does reflect the
shared values—the ethics, if you will—of the

However, over a period of time, anxious
to gain actionable intelligence from these
detainees, U.S. authorities developed a con-
veniently self-serving analysis concerning
the continuing need to comply with this
regulatory and doctrinal guidance. As the
Geneva Conventions had been rendered
inapplicable to these individuals, and as all
relevant DOD guidance was driven solely
by a U.S. legal obligation to comply with
these conventions, it was reasoned that
this guidance was no longer binding. Thus,
“freed” from the legal constraints of the
conventions, those tasked with securing
intelligence information from the detainees
could now seek DOD’s approval to engage
in the “lawful employment” of “counter-
resistance” interrogation techniques that far
exceeded those methods sanctioned by FM
34-52.6

While the argument has been made
that the “enhanced” techniques employed
at Guantanamo were in truth driven from
above, rather than from the joint task force
that solicited their approval, their origin
would be of little consequence to ethicists.
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They would submit that, while legally
sanctioned, the use of these techniques

was clearly a violation of moral and ethical
standards.” That is, even though the military
personnel involved had been advised that
their actions would be “lawful” in nature,
ethical considerations should have prevented
them from engaging in conduct that was
clearly “wrong.”

in issue would have been adjudged unlawful
per se; they would not have been approved.
The relevant law did, in fact, reflect the
ethical standards of the international
community.

Having said this, however, available
information clearly indicates that certain
U.S. military personnel at various levels of
command were willing participants in a

a Soldier cannot be placed in the position of being told that,
even though his intended course of action is lawful, it may not
be the ethically correct thing to do

This contention carries with ita
certain appeal, but it is ultimately uncon-
vincing. The “lawfulness” of the inter-
rogation methods in issue was grounded
on a transparently flawed U.S.-only
interpretation of what was said to be the
law exclusively applicable to the conduct in
question.® Conspicuously absent, however,
was any consideration of either the relevant
principles of the customary law of war or
other norms of codified international law
directly related to this matter. Had this law
been considered, as it should have been, no
alternative ethical judgment would have
been required. The interrogation techniques

process that led to the approval and use of
interrogation methods at Guantanamo that
clearly ran afoul of all prior training on this
subject to which these individuals should
have been exposed. Even more disturbing
is the fact that while those engaged in such
practices at Guantanamo may have acted
with the assurance that their actions had
been deemed lawful, the same cannot be
said for U.S. personnel who abused detain-
ees in Iraq.

Abu Ghraib
From the outset of the Iraqi conflict,
the law applicable to the conduct of Opera-
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Vice chief of naval operations informs press that Guantanamo facilities meet all standards of humane
treatment and comply with Common Article 3 of Geneva Conventions, February 2009
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DOD (R.D. Ward)

tion Iraqi Freedom was quite clear. This was
unquestionably an international conflict
to which the full scope of the law of war,
including the 1949 Geneva Conventions,
applied. Equally certain was the fact that,
given the applicability of the law of war,
all U.S. regulatory and doctrinal guidance
dealing with the treatment and interroga-
tion of U.S.-held detainees would govern the
conduct of U.S. military personnel. Given
this reality, the question becomes how the
abuses committed at Abu Ghraib and else-
where in Iraq could have occurred.

The Schlesinger Investigation, one of a
number of inquiries made into U.S. detainee
abuse in Iraq, offered this explanation:

[T]he changes in DoD interrogation policies

.. were an element contributing to uncer-
tainties in the field as to which techniques
were authorized. Although specifically limited
by the Secretary of Defense to Guantanamo . .
. the augmented interrogation techniques . . .
migrated to Afghanistan and Iraq, where they
were neither limited nor safeguarded.’

One is tempted to posit this “explana-
tion” of the detainee abuses committed by
U.S. military personnel as an excuse for
such behavior. In reality, there is no excuse.
The Schlesinger statement’s reference to
“uncertainties in the field as to which tech-
niques were authorized” serves to question
both the intelligence and professionalism
of those personnel in Iraq during the time
that detainee abuse occurred. It also affords
them far too much cover. After years of
training regarding the treatment and inter-
rogation of detainees—all categories of
detainees—it is difficult to believe that what
these professionals knew to be true could
be vitiated in a matter of weeks due to a
sudden onset of “uncertainty and confu-
sion” when exposed to the clearly unlawful
interrogation techniques imported from
Guantanamo.

One might blame the existence of any
such confusion on a failure of leadership
or the lack of a sufficient number of well-
trained detention and intelligence person-
nel, but blame cannot simply be placed on
the absence of clearly applicable regulatory,
doctrinal, and policy guidance—or on a
lack of knowledge thereof. Any “confusion”
that was said to exist at the time may well
have been self-induced, formulated then as
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a matter of operational expediency and later
as an excuse for the abusive actions taken.

So, in looking back at the tragedy of
My Lai, what are the principal lessons to
be drawn 40 years later from the detainee
abuse committed by U.S. military person-
nel both at Guantanamo and Iraq? First, it
is unacceptable to blame the breakdown in
discipline that led to such abuse solely on ill-
advised and faulty decisionmaking in Wash-
ington. Political appointees did not push
the military from that pedestal of law of war
compliance; certain personnel appeared all
too willing to jump. Second, our law of war
training program obviously is not as effec-
tive as we envisioned it—and probably never
has been. In the years since its inception, it
now appears to have suffered incrementally
from benign neglect and a false sense on our
part that we had mastered this subject. Obvi-
ously, we have not. We must constantly work
to make law of war training more effective.
And finally, with a nod to the ethicists, a
certain truth is that military leaders—at all
levels—must have the courage to speak out
when they perceive a policy initiative to be
not only ill advised but unlawful, even when
confronted with a legal opinion that appears
to sanction the conduct at issue. In the case

of detainee abuse, some leaders did and
some did not.

A U.S. return to respectability in terms
of law of war compliance has begun. The
military’s dogged insistence that FM 2-22.3,
Human Intelligence Collector Operations
(September 2006), reflects the requirements
of international law with regard to the inter-
rogation methods that might be used by U.S.
military personnel indicates this fact. The
first executive orders issued by the Obama
administration have evidenced a clear intent
on the part of the United States to again
comply with its international obligations
in meeting the threat of terrorism. We may
never again sit atop the pedestal; it has been
a hard and public fall. But if we learn from
our hubris, and profit from our collec-
tive experiences, we are sure to regain the
respect of both the international community
and the nation we serve. JFQ
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Former Defense Secretary Donald Rumsfeld poses for pictures during tour of Abu Ghraib Detention Center, May 2004
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fanyone doubts the role of law in 21°-
century conflicts, one need only pose
the following question: what was the
U.S. military’s most serious setback
since 9/112 Few knowledgable experts would
say anything other than the detainee abuse
scandal known as “Abu Ghraib.” That this
strategic military disaster did not involve
force of arms, but rather centered on illegali-
ties, indicates how law has evolved to become
a decisive element—and sometimes the deci-
sive element—of contemporary conflicts.

It is not hard to understand why. Senior
commanders readily characterized Abu Ghraib
in customary military terms as “clearly a defeat”
because its effect is indistinguishable from that
imposed by traditional military clashes. No one
debates that the revelations energized the insur-
gency and profoundly undermined the ability

of U.S. forces to accomplish their mission.

The exploitation of the incident by adversaries
allowed it to become the perfect effects-based,
asymmetrical operation that continues to
present difficulties for American forces. In
early 2009, for instance, a senior Iraqi official
conceded that the name “Abu Ghraib” still left a
“bitter feeling inside Iragis’ heart!

For international lawyers and others
involved in national security matters, the
transformational role of law is often captured
under the aegis of the term lawfare. In fact,
few concepts have risen more quickly to
prominence than lawfare. As recently as 2001,
there were only a handful of recorded uses of
the term, and none were in today’s context. By
2009, however, an Internet search produces
nearly 60,000 hits. Unfortunately, lawfare has
also generated its share of controversy.

Taliban and al Qaeda use lawfare tactics by manipulating
unintended civilian casualties from airstrikes
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Law in Warfare

To the best of my knowledge, lawfare
as used in today’s context first appeared in
my 2001 essay for Harvard University’s Carr
Center.? At that time, the term was defined
to mean “the use of law as a weapon of war”
and, more specifically, to describe “a method
of warfare where law is used as a means of
realizing a military objective.” Today, the
most refined definition is “the strategy of
using—or misusing—law as a substitute for
traditional military means to achieve an
operational objective.”

The purpose of the lawfare conceptu-
alization in the national security context is
to provide a vehicle that resonates readily
with nonlegal audiences, particularly in the
Armed Forces. Historically, the role of law in
armed conflict was variously presented, but
often simply as yet another requirement, one
to which adherence was a matter of integrity
and moral rectitude. As powerful as such
values may be as incentives, especially to the
militaries of liberal democracies, conceiv-
ing of the role of law in more conventional
military terms has its advantages. Under-
standing that the law can be wielded much
like a weapon by either side in a belligerency
is something to which a military member
can relate. It facilitates accounting for law,
and particularly the fact and perception of
adherence to it, in the planning and conduct
of operations.

While recognizing the ever-present
ethical responsibility to comply with the
law, how does transforming adherence to
law into a strategy serve the purposes of the
warfighter? The answer is found in the work
of Carl von Clausewitz. A man of his times,
Clausewitz had little regard for international
law as a factor in war.* Nevertheless, he was
keenly aware of the political dimension, and
this is the linkage to today’s understanding of
lawfare.

Clausewitz’s famous dictum that war is a
“continuation of political intercourse, carried
on with other means” relates directly to the
theoretical basis of lawfare.” Moreover, his
analysis of the “trinity” of the people, govern-
ment, and military whose “balance” produces
success in war is likewise instructive. Specifi-
cally, in modern democracies especially, main-
taining the balance that “political intercourse”
requires depends largely upon adherence to
law in fact and, importantly, perception.

Legal experts Michael Reisman and
Chris Antoniou put it this way:
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In modern popular democracies, even a limited
armed conflict requires a substantial base of
public support. That support can erode or even
reverse itself rapidly, no matter how worthy

the political objective, if people believe that

the war is being conducted in an unfair, inhu-
mane, or iniquitous way.®

Some adversaries see opportunity in
this aspect of our political culture. Professor
William Eckhardt observes:

Knowing that our society so respects the rule

of law that it demands compliance with it, our
enemies carefully attack our military plans

as illegal and immoral and our execution of
those plans as contrary to the law of war. Our
vulnerability here is what philosopher of war
Carl von Clausewitz would term our ‘center of
gravity”’

In short, by anchoring lawfare in
Clausewitzean logic, military personnel—and
especially commanders of the militaries of
democracies—are able to recognize and inter-
nalize the importance of adherence to the rule
of law as a practical and necessary element of
mission accomplishment. They need not par-
ticularly embrace its philosophical, ethical, or
moral foundations; they can be Machiavellian
in their attitude toward law because adherence
to it serves wholly pragmatic needs. Thus,

tion mediums, from round-the-clock news
sources to cell phone cameras that empower
almost anyone to record events, and it is
easy to understand why incidents that seem-
ingly implicate the international law of war
can rapidly have significant ramifications
among the body politic.

Commanders today, keenly aware of the
devastating impact on operations that inci-
dents such as Abu Ghraib can have, typically
are willing partners in efforts to ensure that
compliance with the law is part and parcel of
their activities. It is no surprise, for example,
that the much-heralded counterinsurgency
manual devotes a considerable amount of
text to law and law-related considerations.’
Counterinsurgency and other contemporary
“irregular warfare” situations are especially
sensitive to illegalities that can undermine
the efforts to legitimize the government (and
those wishing to assist it) that the insurgency
is aiming to topple.

The new counterinsurgency doctrine
also emphasizes that lawfare is more than
just something adversaries seek to use against
law-abiding societies; it is a resource that
democratic militaries can—and should—
employ affirmatively. For example, the
reestablishment of the rule of law is a well-
understood component of counterinsurgency
and has proven an important part of the
success U.S. forces have enjoyed in Iraq.'

Clausewitz was keenly aware of war’s political dimension, and
this is the linkage to today’s understanding of lawfare

the concept of lawfare aims to insinuate law
into military thinking in a new way, one that
rationalizes it in terms compatible with the
realities of 21%-century operations.

Legal “Weaponry”

The new emphasis on law in war
derives from the larger, worldwide legal rev-
olution. George Will recently characterized
the United States as the “Litigation Nation”
to describe how deeply legal consciousness
has penetrated American society.® Further-
more, international commerce depends
upon law, along with a variety of interna-
tional forums, to operate efficiently. This, in
turn, is accelerating a globalization of law.
As international law generally penetrates
modern life, it tends to influence, as other
trends have, the way war is conducted. Add
to that the enormous impact of informa-

There are other examples of how legal
instruments can substitute for military means
and function as an affirmative good. To
illustrate: during the early stages of opera-
tions in Afghanistan, a legal “weapon”—a
contract—was used to deny potentially valu-
able military information (derived from com-
mercially available satellite imagery) from
hostile forces. In addition, although strate-
gists argue that 21-century threats emerge
most frequently from nonstate actors who
often operate outside of the law, these actors
are still vulnerable to its application. Legal
“weaponry; for instance, may well be the
most effective means of attacking the finan-
cial networks terrorist organizations require
to function. Likewise, sanctions and other
legal methodologies can isolate insurgen-
cies from the external support many experts
believe is essential to victory.
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A Tool for the Enemy?

While the employment of legal method-
ologies can create offensive opportunities for
savvy U.S. commanders, too frequently our
opponents use an exploitative form of lawfare
along the lines of that arising in Abu Ghraib’s
aftermath. In fact, lawfare has emerged as the
principal effects-based air defense methodol-
ogy employed by America’s adversaries today.
Nowhere is this truer than in Afghanistan,
where the Taliban and al Qaeda are proving
themselves sophisticated and effective lawfare
practitioners.

Specifically, the Taliban and al Qaeda
are attempting to demonize the air weapon
through the manipulation of the unintended
civilian casualties airstrikes can produce. Their
reason is obvious: precision air attacks are the
most potent weapon they face. In June 2008,
the Washington Times reported a Taliban
fighter’s lament that “tanks and armor are not
a big deal. The fighters are the killers. I can
handle everything but the jet fighters”'> More
recently, Newsweek told of a Taliban com-
mander who, visiting the site of an attack by
a Predator drone, marveled at how a “direct
hit” was scored on the exact room an al Qaeda
operative was using, leading the publication
to conclude that a “barrage of pinpoint strikes
may be unsettling al Qaeda*?

Yet the enemy is fighting back by
mounting a massive—and increasingly effec-
tive—lawfare campaign. Using the media,
they seek to create the perception, especially
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among Afghanis, that the war is being waged
in an “unfair, inhumane, or iniquitous way.**
Unfortunately, some well-intended efforts at
countering the adversary’s lawfare blitz are
proving counterproductive. For example, in
June 2007, a North Atlantic Treaty Organiza-
tion (NATO) spokesman in Afghanistan
insisted that the Alliance “would not fire

on positions if it knew there were civilians
nearby”” A little more than a year later,
another NATO spokesman went even further,
stating that if “there is the likelihood of even
one civilian casualty, we will not strike, not
even if we think Osama bin Laden is down
there”*® The law of war certainly does not

lawfare has emerged as
the principal effects-based
air defense methodology
employed by America’s
adversaries

require zero civilian casualties; rather, it only
requires that they not be excessive in relation
to the military advantage sought.

Regardless, NATO’s pronouncements
unintentionally telegraphed an opportunity
for lawfare-based strategy by which the
enemy could avoid (or manipulate) airstrikes.
That strategy is in effect today as evidenced
by a November 2008 report wherein U.S.
officers advised that the Taliban is “delib-

erately increasing the risk to civilians” by
locating themselves among them."” In terms
of manipulation, consider an incident in
which the Taliban, according to an American
official, held a wedding party hostage as they
fired on U.S. forces in an “attack designed to
draw airstrikes on civilians and stoke anti-
American sentiment.”'8

What is frustrating is the fact that revo-
lutionary advances in aerial surveillance tech-
nologies and precision munitions have made
airstrikes, in the words of Marc Garlasco of
Human Rights Watch, “probably the most
discriminating weapon that exists.”* The
problem concerns perceptions. Accordingly,
Jaap de Hoop Scheffer, the Secretary-General
of NATO, correctly recognizes that percep-
tions are a “strategic battleground” and wants
to “prioritize strategic communications” to
remind the world “that the Taliban remain
the ruthless killers and abusers of human
rights that they have always been”

The Taliban is not the only adversary
employing abusive lawfare tactics. In their air
and ground operations in Gaza in late 2008
and early 2009, the Israelis faced a foe who,
according to Israeli officials, flouted inter-
national law in an unprecedented manner.
Specifically, the New York Times reported:

Hamas rocket and weapons caches, including
rocket launchers, have been discovered in and
under mosques, schools and civilian homes, the
[Israeli] army says. The Israeli intelligence chief,
Yuval Diskin, in a report to the Israeli cabinet,
said that the Gaza-based leadership of Hamas
was in underground housing beneath the No. 2
building of Shifa Hospital, the largest in Gaza.”!

It appears that based on its experiences
in the 2006 Lebanon War, the Israelis made
careful and innovative counter-lawfare prepa-
rations for the Gaza operation. Besides using
“meticulous technical and human intelligence”
to validate targets—as well as employing low
collateral damage munitions in strikes—the
Israelis also subjected plans to review by
military lawyers “huddling in war rooms.”

In addition, Israel “distributed hundreds of
thousands of leaflets and used its intelligence
on cell phone networks in Gaza to issue warn-
ings to civilians, including phone calls to some
families in high-risk areas’?

Perhaps of most interest is the imple-
mentation of a concept called “operational
verification”** According to Defense News,
almost every Israeli army unit has specially
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trained teams equipped with video cameras,
tape recorders, and other documentation
gear. The aim is to “document the story in
real time” while there is still a “chance to
influence public opinion” about the conduct
of the operation.

Anthony Cordesman argues that
although he believes that Israel did not
violate the law of war and made a “system-
atic effort to limit collateral damage,” there
was nevertheless “almost constant negative
coverage of Israel in the Arab and Islamic
world, as well as in much of Europe,” despite
Israel’s efforts.” Consequently, as Der Spiegel
reported, Israeli officials are “gearing up for
a wave of lawsuits from around the world”
claiming violations of the law of war.* Other
news agencies report that the Israeli govern-
ment is vowing to defend its soldiers against
legal attack. Interestingly, Der Spiegel char-
acterized the expected legal action in what
are in effect lawfare terms in paraphrased
Clausewitzian language as a “continuation of
the war with legal means”*

Operationalizing Law

What does all this mean for command-
ers in 21%-century conflicts? In the first
place, it is imperative that warfighters reject
interpretations of lawfare that cast the law as
a villain. A better, more realistic assessment is
set forth by attorney Nathanial Burney:

[Lawfare] is often misused by those who claim
that there is too much law, and that the appli-
cation of law to military matters is a bad thing
that hamstrings commanders in the field. The
fact of the matter is that lawfare is out there; it
happens. It is not inherently good or bad. . . .
It might be wiser for such critics to take it

into account, and use it effectively themselves,
rather than wish it didn’t exist.*®

Besides the fact that law may sometimes
offer ways of bloodlessly achieving operational
objectives, it is simply historically untrue that
totalitarians who operate outside of humanitar-
ian norms that the law reflects are more likely
to succeed. Scholar Victor Davis Hanson points
out that the basis for the enormous success of
Western militaries is their adherence to consti-
tutional government and respect for individual
freedoms, and constant external audit and
oversight of their strategy and tactics.” Histo-
rian Caleb Carr goes a step further by insisting
that the “strategy of terror” of waging war
against civilians nearly always has proven to
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be a “spectacular” failure.* In short, adherence
to the rule of law does not present the military
disadvantage so many assume.

Next, the commander must be con-
cerned with “legal preparation of the bat-
tlespace” This means that command must
ensure that troops have been properly trained
to understand the law applicable to the opera-
tion and are ready to apply it under extreme
stress. In this regard, the 2007 Department
of Defense study of Soldiers and Marines

clusion is a September 2008 report by Human
Rights Watch that found that civilian casual-
ties “rarely occur during planned airstrikes
on suspected Taliban targets” but rather
“almost always occurred during the fluid,
rapid-response strikes, often carried out in
support of ground troops”** Thus, small-foot-
print operations can limit the risk to civilians,
as well as limit the adversary’s opportunity
for lawfare-exploitable events with strategic
consequences.

almost every Israeli army unit has specially trained teams
equipped with video cameras, tape recorders, and other
documentation gear

in Iraq is troubling as it revealed that only
“47 percent of the soldiers and 38 percent of
Marines agreed that non-combatants should
be treated with dignity and respect, and that
well over a third of all soldiers and Marines
reported that torture should be allowed to
save the life of a fellow soldier or Marine”*!
Although intensive training and strong
leadership may mitigate such attitudes,
experts doubt such efforts can wholly prevent
incidents from occurring.*? Furthermore,
Stephen Ambrose observed that it is a “uni-
versal aspect of war” that when young troops
are put “in a foreign country with weapons
in their hands, sometimes terrible things
happen that you wish had never happened”®
This could suggest that the best way
to avoid incidents is to limit the number of
troops on the ground. Supporting this con-

Legal preparation of the battlespace also
requires robust efforts to educate the media as
to what the law does—and does not—require.
Adversaries today are clever in their relations
with the global media, and U.S. forces must be
able to respond as quickly (and ideally before
inquiries are made) and transparently as pos-
sible to lawfare-related incidents. Relationships
with the media must be built in advance; once
an incident occurs, it is difficult to explain
legal complexities or to demonstrate the efforts
to avoid unnecessary civilian losses on a time-
line that will be meaningful.

Commanders would be wise to emulate
the Israeli initiative by establishing “operational
verification” teams to record activity in real time
in instances where the adversary is employ-
ing an effects-based lawfare strategy centered
around allegations of war crimes. In any event,

Marine combat photographer videotapes Marines conducting searches of Iraqi males
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I MEF Combat Camera (Paul D. Bishop)
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multidisciplinary teams of legal, operational,
intelligence, and public affairs specialists ought
to be organized, trained, and equipped to
rapidly investigate allegations of incidents of
high collateral damage. Likewise, command
and control systems ought to be evaluated for
their ability to record data for the purpose of
accurately reconstructing processes if required.

“Operational verification” teams could
be more than simply sophisticated elements
of an information operations effort. Properly
organized, trained, and equipped, they can
fulfill legitimate public diplomacy needs,
but they can also provide near-real-time
feedback to commanders as to how opera-
tions are being executed. Thus, commanders
could rapidly adapt procedures if the empir-
ical data gathered by such teams indicate
opportunities to better protect innocents.

Of course, the availability of expert legal
advice is absolutely necessary in the age of
lawfare. The military lawyers (judge advocates)
responsible for providing advice for combat
operations need schooling not only in the law,
but also in the characteristics of the weapons
to be used, as well as the strategies for their
employment. Importantly, commanders must
make it unequivocally clear to their forces that
they intend to conduct operations in strict
adherence to the law. Helping commanders do
so is the job of the judge advocate.

Assuring troops of the legal and moral
validity of their actions adds to combat
power. In discussing the role of judge advo-
cates, Richard Schragger points out:

Instead of seeing law as a barrier to the exercise
of the client’s power, [military lawyers] under-
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stand the law as a prerequisite to the meaning-
ful exercise of power. . . . Law makes just wars
possible by creating a well-defined legal space
within which individual soldiers can act without
resorting to their own personal moral codes.

That said, commanders should aim
not to have a judge advocate at the elbow of
every rifleman, but rather to imbue troops
with the right behaviors so they instinctively
do the right thing on the battlefield. The
most effective way is to carefully explain
the enemy’s lawfare strategies and highlight
the pragmatic, real-world impact of Abu
Ghraib-type incidents on the overall success
of the mission. One of the most powerful
motivators of troop conduct is the desire

commanders must make it
unequivocally clear to their
forces that they intend to
conduct operations in strict
adherence to the law

to enhance the security of fellow soldiers.
Making the connection between adherence
to law and troop safety is a critical leader-
ship task.

Integral to defensive lawfare operations
is the education of the host nation population
and, in effect, the enemy themselves. In many
21%-century battlespaces, these audiences
are not receptive to what may appear as law
imposed by the West. In 1999, for example, a
Chinese colonel famously argued that China
was “a weak country, so do we need to fight

according to your rules? No. War has rules,
but those rules are set by the West. . .. [I]f
you use those rules, then weak countries have
no chance*

To counter such beliefs, it is an essential
lawfare technique to look for touchstones
within the culture of the target audience. For
example, in the early 1990s, the International
Committee of the Red Cross produced an
illustrated paperback that matched key provi-
sions of the Geneva Convention “with bits of
traditional Arab and Islamic wisdom.*” Such
innovations ought to be reexamined, along
with creative ideas that would get the messages
to the target audience. One way might be to
provide audio cassettes in local languages that
espouse what are really Geneva Convention
values in a context and manner that fit with
community religious and cultural imperatives.

The point is to delegitimize the enemy
in the eyes of the host nation populace.

This is most effectively accomplished when
respected indigenous authorities lead the
effort. Consider Thomas Friedman’s favor-
able assessment of the condemnation by
Indian Muslim leaders of the November 2008
Mumbai attacks:

The only effective way to stop [terrorism] is for
“the village”—the Muslim community itself—

to say “no more” When a culture and a faith
community delegitimize this kind of behavior,
openly, loudly and consistently, it is more impor-
tant than metal detectors or extra police.’

Moreover, it should not be forgotten
that much of the success in suppressing
violence in Iraq was achieved when Sunnis in
Anbar Province and other areas realized that
al Qaeda operatives were acting contrary to
Iraqi, and indeed Islamic, sensibilities, values,
and law. It also may be possible to use educa-
tional techniques to change the attitudes of
enemy fighters as well.

Finally, some critics believe that
“lawfare” is a code to condemn anyone who
attempts to use the courts to resolve national
security issues. For example, lawyer-turned-
journalist Scott Horton charged in the July
2007 issue of Harper’s Magazine that “lawfare
theorists” reason that lawyers who present
war-related claims in court “might as well
be terrorists themselves”* Though there are
those who object to the way the courts have
been used by some litigants,* it is legally and
morally wrong to paint anyone legitimately
using legal processes as the “enemy.”
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Indeed, the courageous use of the courts
on behalf of unpopular clients, along with the
insistence that even our vilest enemies must
be afforded due process of law, is a deeply
embedded American value, and the kind of
principle the Armed Forces exist to preserve.
To be clear, recourse to the courts and other
legal processes is to be encouraged; if there are
abuses, the courts are well equipped to deal
with them. It is always better to wage legal
battles, however vicious, than it is to fight
battles with the lives of young Americans.

Lawfare has become such an indel-
ible feature of 21*-century conflicts that
commanders dismiss it at their peril. Key
leaders recognize this evolution. General
James Jones, USMC (Ret.), the Nation’s new
National Security Advisor, observed several
years ago that the nature of war has changed.
“It's become very legalistic and very complex,’
he said, adding that now “you have to have
a lawyer or a dozen*! Lawfare, of course, is
about more than lawyers; it is about the rule
of law and its relation to war.

While it is true, as Professor Eckhardt
maintains, that adherence to the rule of law
is a “center of gravity” for democratic societ-
ies such as ours—and certainly there are
those who will try to turn that virtue into a
vulnerability—we still can never forget that it
is also a vital source of our great strength as a
nation.” We can—and must—meet the chal-
lenge of lawfare as effectively and aggressively
as we have met every other issue critical to
our national security. JFQ

NOTES

! Kim Gamel, “Iraq to Open Notorious Abu

Ghraib Prison,” January 24, 2009, available at
<www.boston.com/news/middleeast/ world/
articles/2009/01/25/iraq_to_reopen_notorious_
prison/>.

% Charles J. Dunlap, Jr., Law and Military
Interventions: Preserving Humanitarian Values in 21+
Century Conflicts, Working Paper (Boston: Harvard
Kennedy School, 2001), available at <www.ksg.
harvard.edu/cchrp/Web%20Working%20Papers/
Use%200{%20Force/Dunlap2001.pdf>.

* Charles J. Dunlap, Jr., “Lawfare Today;” Yale
Journal of International Affairs (Winter 2008), 146,
available at <www.nimj.org/documents/Lawfare%20
Today.pdf>.

* Carl von Clausewitz, On War, ed. and trans.
Michael Howard and Peter Paret (Princeton: Princ-
eton University Press, 1989).

> Ibid.

ndupress.ndu.edu

¢ W. Michael Reisman and Chris T. Antoniou,
The Laws of War: A Comprehensive Collection of
Primary Documents on International Laws Governing
Armed Conflict (New York: Vintage Books, 1994),
xxiv. Emphasis added.

7 William George Eckhardt, “Lawyering for
Uncle Sam When He Draws His Sword,” Chicago
Journal of International Law 431 (2003), 4.

8 George E. Will, “Litigation Nation,” The Wash-
ington Post, January 11, 2009, B7.

° Field Manual 3-24, Counterinsurgency (Wash-
ington, DC: Headquarters Department of the Army,
December 15, 2006).

' Michael Gordon, “In Baghdad, Justice Behind
the Barricades,” The New York Times, July 20, 2007,
available at <www.nytimes.com/2007/07/30/world/
middleeast/30military.html?ref=world>.

! See John J. Lumpkin, “Military Buys Exclusive
Rights to Space Imaging’s Pictures of Afghanistan
War Zone,” October 15, 2001, available at <www.
space.com/news/dod_spaceimaging 011015.html>.

'2 Rowan Scarborough, “Pentagon Notebook,”
The Washington Times, June 26, 2008, available at
<www.washtimes.com/news/2008/jun/26/pentagon-
notebook-mcpeak-calls-mccain-too-fat/?page=2>.

13 Sami Yousafzai and Mark Hosenball, “Preda-
tors on the Hunt in Pakistan,” Newsweek, February 9,
2009, 85.

!4 Reisman and Antoniou.

15 “USS. Coalition Airstrikes Kill, Wound
Civilians in Southern Afghanistan, Official Says,”
International Herald Tribune, June 30, 2007, available
at <www.iht.com/articles/ap/2007/06/30/asia/AS-
GEN-Afghan-Violence.php>.

16 Pamela Constable, “NATO Hopes to Undercut
Taliban with Surge of Projects,” The Washington Post,
September 27, 2008, A12.

17 “Inside U.S. Hub for Air Strikes,” November
29, 2008, available at <http://news.bbc.co.uk/2/hi/
south_asia/7755969.stm>.

18 Jason Stratziuso, “Official: Taliban Tricking
the U.S. into Killing Civilians,” November 8, 2008,
available at <www.azcentral.com/arizonarepublic/
news/articles/2008/11/08/20081108afghanistan1108.
html>.

' As quoted by Josh White, “The Man on Both
Sides of Air War Debate,” The Washington Post, Feb-
ruary 13, 2008, A5.

% Jaap de Hoop Scheffer, “Afghanistan: We
Can Do Better,” The Washington Post, January 18,
2009, B7.

*! Steven Erlanger, “A Gaza War Full of Traps
and Trickery;” The New York Times, January 11, 2009,
available at <www.nytimes.com/2009/01/11/world/
middleeast/11hamas.html>.

22 Barbara Opall-Rome, “Israelis Document
Everything to Justify Strikes,” Defense News, January
12,2009, 8.

2 Anthony H. Cordesman, The “Gaza War”:

A Strategic Analysis (Washington, DC: Center
for Strategic and International Studies, February

2009), 17, available at <www.csis.org/media/csis/
pubs/090202_gaza_war.pdf>.

2+ Opall-Rome.

%5 Cordesman, ii.

26 Thomas Darnstadt and Christopher Schult,
“Did Israel Commit War Crimes in Gaza?” Der
Spiegel, January 26, 2009, available at <www.spiegel.
de/international/world/0,1518,603508,00.html>.

% Ibid.

?% Nathanial Burney, International Law (2007),
available at <www.burneylawfirm.com/interna-
tional_law_primer.htm#lawfare>.

¥ Victor Davis Hanson, Carnage and Culture:
Landmark Battles in the Rise of Western Power (New
York: Doubleday, 2001), 450-451.

% Caleb Carr, The Lessons of Terror (New York:
Random House, 2002), 11.

3! Department of Defense, “DOD News Briefing
with Assistant Secretary Casscells from the Penta-
gon,” May 4, 2007, available at <www.defenselink.
mil/transcripts/transcript.aspx?transcriptid=3958>.

%2 See William Thomas Allison, Military Justice
in Vietnam: The Rule of Law in American War (Law-
rence: University of Kansas Press, 2007), 92.

33 Stephen E. Ambrose, Americans at War
(Jackson: University Press of Mississippi, 1997), 152.

** Human Rights Watch, “Troops in Contact’
Airstrikes and Civilian Deaths in Afghanistan,”
September 2008, 4, available at <http://hrw.org/
reports/2008/afghanistan0908/afghanistan0908web.
pdf>. Emphasis added.

% Richard C. Schragger, “Cooler Heads: The
Difference between the President’s Lawyers and the
Military’s,” September 20, 2006, available at <www.
slate.com/id/2150050/?nav/navoa>. Emphasis added.

3 John Pomfret, “China Ponders New Rules of
‘Unrestricted War;” The Washington Post, August 8,
1999, Al.

%7 Michael Ignatieff, The Warrior’s Honor: Ethnic
War and the Modern Conscience (New York: Metro-
politan Books, 1998), 149.

38 Thomas L. Friedman, “No Way, No How,
Not Here,” The New York Times, February 17,

2009, available at <www.nytimes.com/2009/02/18/
opinion/18friedman.html>.

¥ Scott Horton, “State of exception: Bush's
war on the rule of law;” Harper’s Magazine,

July 2007, available at <www.harpers.org/
archive/2007/07/0081595>.

4 David B. Rivkin, Jr., and Lee A. Casey,
“Lawfare;” February 23, 2007, available at <http://
online.wsj.com/article/SB117220137149816987.
html>; compare with “The NGO Front in the Gaza
War: Lawfare against Israel,” February 2, 2009,
available at <www.ngo-monitor.org/article/the_ngo_
front_in_the_gaza_war_lawfare_against_israel>.

#! Lyric Wallwork Winik, “A Marine’s Toughest
Mission,” Parade Magazine, January 19, 2003, avail-
able at <www.parade.com/articles/editions/2003/
edition_01-19-2003/General_Jones>.

42 Eckhardt.

issue 54, 3° quarter 2009 / JFQ 39



[N]ever in the history of the
United States had lawyers had
such extraordinary influence
over war policy as they did
after 9/11.!

The role of the judge advocate
is to provide commanders
with the best and most com-
plete legal inputs possible,
free from both self-promotion
(careerism) and the fear of
the reaction of command to
advice that may at times be
unpopular, restrictive, or, in
extreme cases, prohibitive.?
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Detainees relax-in exercise yard in communal
living facility, Guantanamo'Bay Detention Facility

The Detainee Interrogation Debate
and the Legal-Policy Process

By LISA L. TURNER

ear the start of Donald

Rumsfeld’s service as Secretary

of Defense in the first term

of President George W. Bush,
he asked why there were so many lawyers
in the Pentagon. He apparently believed the
number of military and civilian lawyers could
be streamlined or consolidated. Meanwhile,
national security practitioners expressed
increasing concern about lawfare—the strategy
of using or misusing law and legal processes
as a substitute for traditional instruments of
power to achieve either strategic or operational
effects. Detainee treatment was a principal
area of disagreement between the most senior
administration civilian lawyers and The Judge
Advocates General (TJAGs), the most senior
military lawyers in each Service. Despite
Secretary Rumsfeld’s remarks, Department of
Defense (DOD) lawyers increased in number
during his tenure, the administration suf-
fered repeated strategic legal attacks related to
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detainee treatment, and Congress legislated
independence of military lawyers (judge advo-
cates, or JAGs) from civilian DOD attorneys.
Recently, the Convening Authority for the
Military Commissions declined to prosecute at
least one detainee, finding that the application
of some of the Secretary of Defense—authorized
techniques was “torture”

Detainee interrogation policy provides
a case study into deviations from the national
security legal-policymaking process. After
identifying key administration lawyers and
TJAG roles in legal-policy formation, this
article explores legal ethical requirements to
serve as advisor during policy development. It
briefly examines civil-military relations issues
relevant to the legal-policy process and con-
cludes with discussion of legal-policy forma-
tion abnormalities during the detainee inter-
rogation debate. The case study can inform
process decisions during future national
security debates.

Legal Structure and Process

Many newcomers to DOD are sur-
prised to find what appear competing and
overlapping Pentagon legal establishments.
Most soon understand that TJAGs, Military
Department General Counsel (GC), and
DOD General Counsel (DOD/GC) generally
serve complementary and necessary roles.
Each has an important function in the legal-
policy process.

The Army TJAG position was created
on July 29, 1775. Most GC positions and the
DOD/GC position were statutorily created
after World War II. DOD does not have a
TJAG. A legal team has served the Chairman
of the Joint Chiefs of Staff (CJCS) since General
Omar Bradley appointed a lawyer to his staff in

Colonel Lisa L. Turner, USAF, is a Judge Advocate
and graduate of the National War College (NWC). The
original version of this article won the 2008 NWC
Commandant’s Award.
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1949. The Office of the Chairman of the Joint
Chiefs of Staff Legal Counsel (OCJCS/LC) is a
JAG. CJCS does not have a GC.

DOD/GC is statutorily the DOD “chief
legal officer” (CLO). Department regulation
assigns primacy to the DOD/GC opinions
when there is a conflict with another DOD
attorney. Statute does not define chief legal
officer, but congressional actions since 1992
clarify that the designation does not include
executive authority over or supervisory control
of TJAGs, Judge Advocate General’s Corps
(JAG Corps), or OCJCS/LC. DOD/GC does
not exercise “control” over the JAGs in terms
of civilian control of the military. GCs and
TJAGs assist DOD and Military Department
civilian leadership exercise control of the mili-
tary. Together, they support the constitutional
framework that assigns responsibilities to both
the President and Congress.

GCs are political appointees with signifi-
cant political experience and connections but
no military experience requirement. William
J. Haynes II, the DOD/GC during the detainee
debates, was an honors clerk captain on the
Army GC staff (1984-1989), then the Army
GC (1990-1993). He returned to the Pentagon
in 2001 as DOD/GC. Haynes had a longstand-
ing, close relationship with David Addington,
a former DOD/GC, counsel to Vice President
Richard Cheney and later his chief of staff.
Addington and Haynes worked for then—
Secretary of Defense Cheney. By contrast, the
Air Force GC, Mary Walker, was new to the
Pentagon but apparently had political connec-
tions to the administration.

TJAGs are general and flag officers who
have served for decades in uniform as judge
advocates at many levels of command. Most
have Master of Laws degrees or have attended
in-residence senior professional military edu-
cation long programs. When identifying the
roles of key national security lawyers, a former
National Security Council attorney explained:
“The judge advocates general of the military
services, for example, are central players in the
development of military law and legal-policy
as well as the application of the law of armed
conflict”* TJAGs involved in the detainee
discussions spent their early careers working to
mitigate the harm done to the Armed Forces
as a result of Vietnam-era “perceived law of
war violations.”® They helped rebuild military
credibility, morale, and professionalism. As
Servicemembers, they are subject to and pro-
tected by military justice rules and the Geneva
Conventions.
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Congress has long recognized the need of
commanders and policymakers to receive both
civilian GC and independent military legal
advice. While reorganizing and streamlining
DOD in 1986, Congress expressly considered
but rejected combining the GCs and JAG
Corps.® In the early 1990s, while Cheney was
Secretary of Defense and Haynes the Army
GC, and during Addington’s nomination
process to be DOD/GC, Congress halted
executive branch consolidation of legal services
under GCs.” During the detainee debate, the
executive branch again attempted to subordi-
nate TJAGs to Military Department GCs and
to transfer JAG Corps manpower to GC offices.
As a direct result, Congress enacted statutory
changes to prevent any “officer or employee of
the Department of Defense [from interfering]
with the ability of the Judge Advocate General
to give independent legal advice to” their
respective Service secretary or chief of staff; or
“the ability of officers of the [Service] who are
designated as judge advocates who are assigned
or attached to, or performing duty with, mili-
tary units to give independent legal advice to
commanders.”® Similarly, Chairmen of the Joint
Chiefs of Staff have resisted recent attempts to
bring OCJCS/LC under the control and direc-
tion of DOD/GC or to exclude OCJCS/LC
from key meetings.” Congress emphasized the
value of independent military legal advice for
CJCS through recent legislation.'

The Judge Advocates General
are general and flag officers

who have served for decades

in uniform as judge advocates
at many levels of command

Even when tensions exist between a
GC and TJAG, staffs productively cooperate
and have strong relationships. Many GC
staff were or are JAGs (for example, retired
and/or Reserve Component). Significant
issues are staffed up to TJAGs and GCs who
advise decisionmakers. Occasionally, Service
legal reviews are forwarded to DOD/GC for
guidance. Operational issues typically come
up from combatant command legal offices
to OCJCS/LC, which often works the issues
with DOD/GC. For some legal issues, com-
batant command JAGs coordinate directly
with DOD/GC. OCJCS/LC coordinates
many issues with the Services.

Typically, GCs and TJAGs agree on legal-
policy issues. Disagreements usually reflect
the different perspectives the lawyers bring
with their roles rather than differences in legal
opinions. Traditionally, the legal-policymaking
process brings out these complementary
perspectives. Most policymakers want to
know about GC/TJAG differences to inform
decisionmaking.'!

Some have questioned the TJAG role in
the detainee interrogation debate, given that
the operational chain raised the issue (combat-
ant command to CJCS). The answer partially
lies in unique TJAG statutory responsibilities.
TJAGs are statutorily charged with overseeing
appointment of a lawyer as a judge advocate
and with “direct[ing] the officers of [their
Service] designated as judge advocates in the
performance of their duties.”* Additionally,
“the staff judge advocate or legal officer of any
command is entitled to communicate directly
with the staff judge advocate or legal officer of
a superior or subordinate command, or with
the Judge Advocate General”** While most
judge advocates serve in a commander’s chain,
TJAGs exercise professional legal supervision
over all in their respective JAG Corps.

TJAGs also have unique statutory opera-
tional and military justice roles. They are the
primary legal advisor to their Service chiefs in
the latter’s roles as Joint Chiefs. They supervise
the administration of military justice and have
statutory responsibilities related to military
commissions." Activities that could result in
prosecution of military interrogators and plans
to try detainees in military commissions are
squarely in the TJAG purview.

OCJCS/LC also consults with TJAGs in
their Service capacity. TJTAG Service equities
on detainee issues are significant. For example,
they perform legal reviews on regulations such
as then-governing Army Field Manual (FM)
34-52, Intelligence Interrogation. They oversee
training of Servicemembers and others on a
range of directly relevant issues.

On behalf of the Attorney General, the
Office of Legal Counsel (OLC) issues legal
advice on which the President and heads of
executive departments rely in forming, execut-
ing, and supporting policy decisions.”” The
OLC was heavily involved in detainee inter-
rogation issues. Many former OLC lawyers
are among the most well known in the United
States. Few, if any, have military experience.
DOD/GC, as a matter of practice, requests
legal opinions from the OLC on a range of
matters. Federal regulation assigns the OLC the
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responsibility of “advising with respect to the
legal aspects of treaties and other international
agreements.”'® History and regulation ascribe
OLC opinions the weight of binding legal
authority over the executive branch unless
overruled by the courts, Attorney General, or
the President.

Legal Roles and Responsibilities

Lawyers have a variety of professional
ethical roles and responsibilities. Although
not uniformly described, they generally fall
within the following categories: advisor,
advocate, negotiator, intermediary, and evalu-
ator. Lawyers can craft plausible legal-policy
arguments to support most desired endstates.
Proper context is the key to the advocate role.
This valuable skill is appropriate after a policy
decision has been made and the lawyer is using
his legal skills to support that decision.

Better policy is developed when a lawyer
serves as a balanced advisor. Commanders and
policymakers generally expect their lawyers to
answer four questions on any proposed action:

m [s it legal?

m Is it advisable?

m If it is not legal or if it is ill advised,
what are the alternatives?

® What is the recommended course of
action?

The legal advisor should discern the
desired endstate, provide right and left bound-
aries established by law, and ensure he does
not present his opinion on policy as legal fact.
Instead, his goal is to enable the decisionmaker
to consider the strengths, weaknesses, and legal
consequences of a proposed course of action in
order to make a well-reasoned and deliberative
decision. Similarly, when an operations planner
is supporting a commander’s mission state-
ment, the planner provides the commander
with various proposed courses of action, iden-
tifies pros and cons of each, and recommends
a way ahead.

Codes of professional conduct establish
legal professional ethics standards. TJAGs
issue JAG Corps rules."” Failure to comply with
Service credentialing and ethics rules may
result in disciplinary or administrative action,
to include court-martial. Ethics rules require
lawyers to provide their client with “candid
advice” based on their “independent profes-
sional judgment.”*® The Services teach that
“candid’—means ‘not holding back’ It means
being ‘frank’; free from prejudice or bias; fair;
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impartial; free from guile; straightforward;
very honest. It means judge advocates are not
to be ‘Yes Men and Women.”** In 2001, a JAG
later involved in the detainee debates as TJAG
wrote: “The [judge advocate] must effectively
explain the rules, provide the right advice
always, and preclude problems by telling com-
manders what they need to know—even when
it’s difficult”® Civilian commentators concur
that lawyers are obligated “to provide the client
with straightforward advice, regardless of how
unpleasant that advice may be”**

Leaders expect judge advocates to
discuss nonlegal factors along with technical
legal advice.”2 Narrowly focused legal advice
“may be of little value to a client;” particularly

the Office of Legal Counsel
was heavily involved in
detainee interrogation issues

to senior leaders who have policy, political,
and other practical considerations to weigh
when making decisions.” Ethics rules instruct
lawyers to “refer not only to law but to other
considerations such as moral, economic, social
and political factors that may be relevant to
the client’s situation”** They are to “discuss

the legal and moral consequences of any
proposed course of conduct with a client and
may counsel or assist a client to make a good
faith effort to determine the validity, scope,
meaning, or application of the law’? They are
also to “explain a matter to the extent reason-
ably necessary to permit the client to make
informed decisions regarding the representa-
tion* Some jurisdictions mandate this broad-
scope advice.”

Judge advocates have a longstanding
reputation for candor. Senior leaders describe
most judge advocates, in their advisory role, as
the “red light on the commander’s desk;” the
“honest broker” willing to “speak the truth to
power;” and the “conscience of the Service’
Most GCs recognize the importance of the
JAG candid advisor role. The Honorable Jeh
Johnson, a former Secretary of the Air Force
GC and the new DOD/GC, recently reminded
judge advocates, “You must live by one simple
rule: you wear the uniform of a JAG to help
policymakers and commanders shape the
policy to fit the law, not to shape the law to fit
the policy”®

OLC lawyers also have a long tradition
of serving as forthright advisors. The Attor-
ney General statute uses the word advise in

describing his role in relation to other executive
branches. The advisory role is also in statute
with respect to the OLC role on international
legal issues. OLC opinions are sometimes
called “quasi-judicial” because they set forth
the final executive position on a matter of law
when the courts have not spoken to the issue.
Balanced opinions are critical because these
opinions are seldom reviewed by the courts.
Advocacy is seldom appropriate for an OLC
opinion.*

Lawyers are also guided by their oath
to the Constitution. Civilian control of the
military is a key constitutional principle. As
discussed, TJAGs are not under the “control”
of GC or OLC. Another constitutional issue is
the tension among the three branches of gov-
ernment. Most policymakers understand that
officers have as much of a duty to the legislative
branch as well as to the executive branch.*
Samuel Huntington explained, “If Congress
was to play its part in determining national
military policy, it required the same indepen-
dent professional advice which the President
received.”*” Reaffirming this obligation, prior
to confirmation, Congress requires TJAGs and
three- and four-star nominees to take an oath
swearing to provide Congress their personal
opinions on military matters when asked, even
those opposing administration policy.

A third civil-military relations issue in the
detainee debate is the degree to which civilians
seek out military advice prior to making policy
decisions. Some argue that civilians must con-
sider military advice even though they do not
have to adopt uniformed recommendations.
The Constitution does not impose such a duty,
but common sense and a long tradition of
respect for the profession of arms usually lead
civilian leaders to consult. The post-Vietnam
military is sensitive to the duty to candidly
advise civilian leaders. Similarly, policymakers
may normally use their JAGs as often or as
seldom as deemed appropriate. Some statutes
or executive orders mandate TJAG review, but
the detainee matters were not in that class of
issues. Most policymakers value and desire
judge advocate advice and build legal reviews
into all manner of issue development.

Detainee Interrogation Debate*
Beginning in late 2001, a small group of
the most senior administration lawyers became
extraordinarily influential on national security
matters. The self-described “War Council”
included then-White House Counsel Judge
Alberto Gonzales, Addington, Haynes, and
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John Yoo, then-OLC counsel. The group met
privately every few weeks to:

plot legal strategy in the war on terrorism, some-
times as a prelude to dealing with lawyers from
the State Department, the National Security
Council, and the Joint Chiefs of Staff who would
ordinarily be involved in war-related interagency
legal decisions, and sometimes to the exclusion of
the interagency process altogether.>*

It is worth noting that Addington once
stated, “Don’t bring the TJAGs into the process.
They aren't reliable” This group crafted the
administration legal-policy positions on war
and intelligence issues, among others. They
dominated many national security discussions
and were intimately involved in detainee issues.

In mid-September 2001, the first of many
OLC memoranda was drafted to maximize
the President’s legal authority and to minimize
constraints on his freedom of action. Opera-
tion Enduring Freedom began in October. In
December, Mohamed al-Kahtani, the “20™
hijacker;” was detained. That month, the DOD/
GC staff requested information on interroga-
tions from the DOD agency that trains U.S.
military personnel in survival, evasion, resis-
tance, and escape (SERE) to resist interrogation
techniques, including those illegal under the
Geneva Conventions. A Senate inquiry later
found this request “unusual” and unprec-
edented.** On December 28, OLC sent a memo
to Haynes opining that there would be no U.S.
habeas corpus jurisdiction for Guantanamo
detainees. The first detainees, including al-
Kahtani, arrived at Guantanamo on January
11, 2002.

On January 15, Haynes, Addington,
Judge Gonzalez, Yoo, and others visited
Guantanamo, toured the facility, and dis-
cussed detainee issues. A week earlier the U.S.
Southern Command (USSOUTHCOM) staff
judge advocate (SJA), with approval from the
USSOUTHCOM commander but without
coordination with Washington, DC, lawyers,
invited the International Committee of the
Red Cross (ICRC) to Guantanamo. Once
they discovered the invitation, War Council
lawyers expressed serious displeasure with it.
ICRC representatives arrived at Guantanamo
on January 17 to conduct activities. Also
that month, War Council members debated
the applicability of the Geneva Conventions
to Guantanamo detainees with lawyers and
decisionmakers from the State Department,
National Security Council, and JCS.*” On Feb-
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U.S. Air Force (Jim Varhegyi)

ruary 7, the President determined that Endur-
ing Freedom detainees were not entitled to
Geneva Convention protections, but to a lesser,
undefined standard of “humane treatment.” 3
In February 2002, Major General (MG)
Michael Dunlavey, USA, was selected to

command Task Force 170 at Guantanamo.*

on “exploitation” techniques including water-
boarding, stress positions, and sensory depriva-
tions as requested by Haynes. The National
Security Council discussed interrogation tech-
niques, to include those used in SERE training.
On August 1, the now-famous OLC “torture”
memo was signed. It asserted that to constitute

senior leaders describe most judge advocates, in their advisory
role, as the “red light on the commander’s desk,” the “honest
broker” willing to “speak the truth to power”

Secretary Rumsfeld instructed him to
“maximize the intelligence production” MG
Dunlavey was told to report directly to the Sec-
retary. When the issue of reporting up through
the USSOUTHCOM chain was raised, Sec-
retary Rumsfeld responded, “I don’t care who
he is under. He works for me”** MG Dunlavey
thereafter had regular, direct contact with the
Office of the Secretary of Defense (OSD).

%

a violation of the Federal law, detainee interro-
gations conducted outside of the United States
would have to rise to the level of inflicting pain
“associated with a sufficiently serious physical
condition or injury such as death, organ failure,
or serious impairment of body functions*
The opinion built on prior OLC opinions and
the Presidential Geneva Conventions finding.
That same day, OLC issued a more specific

Air Force General Counsel Mary L. Walker speaks during Pentagon press briefing

MG Dunlavey arrived at Guantanamo
in March 2002. By summer, al-Kahtani was
recognized as a possible key information
source. MG Dunlavey met with the Secretary
and, separately, DOD/GC every month or two.
Discussions between GC and the commander
often focused on concern that the interroga-
tions were not as effective as desired and that
another approach was needed.* On July 25,
the DOD/GC office received SERE documents

opinion approving Central Intelligence Agency
(CIA) use of interrogation techniques, includ-
ing some adapted from SERE training. The
legal door for use of interrogation techniques
far beyond any previously authorized for use
by the U.S. military was now open. In isola-
tion, al-Kahtani continued to resist standard
techniques.

On September 26, 2002, Haynes, Add-
ington, two OLC lawyers, the number two CIA
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lawyer, and other Pentagon civilian lawyers
flew to Guantanamo. They toured the deten-
tion facility, watched an interrogation, dis-
cussed potential new interrogation techniques,
and met with MG Dunlavey and his lawyer,
Lieutenant Colonel Diane Beaver, USA. On
October 2, the chief lawyer for the CIA Coun-
terterrorist Center went to Guantanamo and
discussed aggressive interrogation techniques
with the staff, to include LTC Beaver.

During late September and early October,
MG Dunlavey's staff, with CIA and Defense
Intelligence Agency operators, brainstormed
nonstandard interrogation techniques they
might apply. Under significant pressure to
support the techniques, LTC Beaver and her
team drafted a legal review. When her staff
raised moral and policy concerns, she told
them to address only domestic law. The JAGs
did not have the OLC memos, but simply
conducted their own legal research. In line with
standard processes, LTC Beaver and her staff
reasonably believed theirs was the first of what
would be a long line of legal reviews.

On October 11, MG Dunlavey sent a
memo and LTC Beaver’s legal review to the
USSOUTHCOM commander requesting
approval to use new interrogation techniques.
While the USSOUTHCOM legal review
was pending, Haynes called the command’s
operational staff to advise that the request be
approved and implemented as submitted. The
officer declined to follow Haynes’ instruc-

tions. The USSOUTHCOM SJA had several
discussions with LTC Beaver in which the
command expressed grave concerns with the
joint task force (JTF) request. USSOUTH-
COM and JCS lawyers then discussed serious
concerns about the request. The USSOUTH-
COM commander routed the request to
General Richard Myers, USAEF, then-CJCS,
recommending “that the Department of
Justice lawyers review the [four most contro-
versial proposed] techniques.” JAGs were still
not aware of the OLC memos. On November
4, MG Geoffrey Miller assumed command
from MG Dunlavey.

the President determined that

Enduring Freedom detainees

were not entitled to Geneva
Convention protections

OCJCS/LC, then-Captain Jane Dalton,
USN, initiated a legal and policy review
that she believed the nature of the issues
required. Given the various TJAG equities
in the issue, she requested TJAGs’ comment.
During the first week of November 2002,
TJAGS’ staffs responded in writing to the
JCS package with significant legal and policy
concerns. They strongly recommended
further detailed legal analysis of the pro-

posal. DOD Associate Deputy Counsel for

Former Defense Secretary Rumsfeld greets William J. Haynes I, DOD General Counsel, July 2001
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International Affairs also advised DOD/GC
that further review was needed.

After meeting with Haynes, General
Myers instructed Captain Dalton to stop the
broad review because “Haynes [did] not want
this process to proceed” General Myers and
Haynes expressed concern about leaks and
speed of analysis. Although the stand-down
was unprecedented, Captain Dalton believed
that she was not prohibited from conducting
her own legal analysis or review. She spoke
with Haynes and General Myers about legal
and policy concerns, but neither DOD/GC
nor LC produced any written legal review or
summary of the written TJAG concerns.

On November 23, an unidentified person
in OSD telephoned MG Miller and stated that
all requested techniques were approved. Begin-
ning that day, Guantanamo interrogators began
to use expanded techniques on al-Kahtani.

On November 27, Haynes personally typed

a short cover-type memo to the Secretary of
Defense recommending approval of 15 of the
18 requested techniques.* Written legal review
beyond LTC Beaver’s and any mention of TJAG
concerns were absent.

On December 2, Secretary Rumsfeld
approved the expanded techniques but
without any guidance on administration of
the techniques.* TJAGs were unaware of the
Secretary’s approval until the Navy GC, Alberto
Mora, learned about the matter through an
operator associated with interrogations. The
Navy GC notified the Navy TJAG, and then
led a series of meetings where he and the Navy
TJAG lodged objections with DOD/GC, the
special assistant to the Secretary of Defense,
and the Deputy Secretary. The other TJAGs
attended at least one meeting with DOD/GC
where they vigorously joined the objection.
After Mora told Hayes that he would put his
objections in writing, Secretary Rumsfeld
suspended use of the expanded techniques and
instructed DOD/GC to have a broad group
of lawyers examine the legal and policy issues
“when he learned of [the] concern”* DOD/
GC appointed the Air Force General Counsel,
Mary Walker, to head the working group.

The working group lawyers included
staffs of TJAGs, GCs, and LC.* The group’s
report states that it was “informed by a Depart-
ment of Justice opinion”* OLC influence
was much more significant. Despite being
specifically chartered by Secretary Rumsfeld
to provide legal analysis in addition to policy
advice, efforts to form and apply independent
analysis were quickly terminated. Yoo attended
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an early working group meeting where he
instructed the group on his views. Upon
Haynes’ request, Yoo provided another opinion
upon which the working group legal review
was based.”® The report used “significant por-
tions” of the OLC opinion verbatim and OLC
edited the draft.* Working group members
were shown, but were not allowed to copy,

an unsigned, undated version of the Torture
Memo and were directed by Walker to apply
the OLC legal analysis. Comments and contri-
butions that departed from the OLC opinion
were dismissed.

TJAGs and Mora lodged their deep con-
cerns about the working group legal analysis
and absence of balanced policy considerations
orally and by email to Walker. When that
approach failed, TJAGs followed up with
memos to Walker.® They then met with DOD/
GC to express their concerns.

TJAGs and/or their staffs then met
with their Service chiefs. The Joint Chiefs
met on the issue in a Pentagon conference
room called “the Tank.” Around this time,
DOD/GC met with Secretary Rumsfeld and
provided him with the final working group
report. On April 16, 2003, the Secretary
authorized some of the interrogation tech-
niques and instructed that further requests for
expansion should come to him. TTAGs were
not given the final working group report or an
opportunity to formally concur or nonconcur.
Haynes told at least one TJAG that Secretary
Rumsfeld had seen TJAG comments, the
report would go no further, and DOD would
return to standard techniques. Until the
report became public 14 months later, TTAGs
and Navy GC believed the working group
report had never been finalized. TJAGs did
not know about later Secretary-approved
requests for expanded techniques.

Eight months later, a new OLC chief
determined that the Yoo-drafted OLC opin-
ions upon which the working group report
was based were so flawed that they had to be
withdrawn and replaced. OLC immediately
informed DOD/GC of the withdrawal. When
TJAGs learned of this repudiation months later,
they unanimously recommended the working
group report be rescinded and the issues be
reexamined with independent legal analysis.
They met with senior policymakers and
lawyers in an attempt to have the DOD con-
trolling regulation revised to clarify and require
compliance with the Geneva Conventions.

In April 2004, criminal detainee abuse at
Abu Ghraib, Irag, became public and Congress
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immediately became involved. Over the next
several years, at least a dozen military and
congressional investigations examined inter-
rogation issues. During this time, TJAGs spoke
to Members of Congress and staffers, both
publicly in testimony and in private, to provide
their independent legal-policy opinions on
various aspects of detainee treatment. Some
investigations assert that the Guantanamo
extraordinary interrogation techniques
migrated to Iraq. Not all agree with the migra-
tion theory.

Recently, Susan Crawford, the former
judge now in charge of the military commis-
sions, stated that she was shocked, embar-
rassed, and upset by the interrogation of
al-Kahtani. She declined to charge him in court
because he had been tortured. The techniques
objected to by TJAGs and Navy GC but autho-
rized by Secretary Rumsfeld were applied in an
“overly aggressive and too persistent” manner.
She further stated:

You think of torture, you think of some hor-
rendous physical act done to an individual. This
was not any one particular act; this was just a
combination of things that had a medical impact
on him, that hurt his health. It was abusive and
uncalled for. And coercive. Clearly coercive. It
was that medical impact that pushed me over
the edge.™!

um fajlure to forward the Service legal-
policy concerns

m prohibition of working group lawyers
to apply independent legal analysis

m Jevel of resistance to consideration of
TJAG legal-policy concerns

m Jack of opportunity to nonconcur on
the final working group report or to know the
report was finalized

m discussion with DOD/GC and at least
one TJAG regarding Secretary Rumsfeld’s deci-
sion to return to Army FM 34-52 techniques

m apparent senior administration lawyer
direct involvement in operations at the joint
task force level (discussions during visits to
Guantanamo).

Role and Responsibility Analysis
Advocacy versus Advisory. The later
OLC-repudiated, Yoo-drafted detainee inter-
rogation controlling legal opinions have been
soundly criticized in the legal community as
“cursory and one sided legal arguments.”>
The opinions were apparently based on the
drafter’s view that his job was that of policy-
advocate, rather than advisor. Several former
OLC lawyers insist the advocate role was
inappropriate. TTJAGs acted in accordance with
their ethical responsibility to provide candid
legal advice and policy considerations. Based
on the historic and statutory role of TJAGs,

Secretary Rumsfeld suspended use of the expanded techniques
and instructed DOD/General Counsel to have a broad group of
lawyers examine the legal and policy issues

Process Analysis

The detainee interrogation legal-policy
process was extraordinary. Several actions were
unprecedented:

m DOD/GC solicitation of information
on SERE training

m initial lack of a legal review for the
Secretary of Defense written by anyone more
senior than LTC Beaver for such a complex and
strategic national security issue

m DOD/GC direct contact with the
USSOUTHCOM operations staff without
coordination with OCJCS/LC or the com-
mand’s SJA

m DOD/GC verbal direction to
USSOUTHCOM to implement the proposed
techniques

m short-circuiting of legal reviews

War Council members should not have been
surprised that judge advocates had a voice in
legal-policy formation.

Civilian Control of the Military. Con-
gress has repeatedly acted to ensure leaders
are given the benefit of independent military
legal advice. Each time a study or independent
review panel has examined the primacy and
control relationships between civilian and uni-
formed lawyers, the reviewers recognize that
TJAGs (and LC) work with, not for, civilian
lawyers. Together, they support constitutional
civilian leadership over the military. The
existence and independence of each must be
maintained.

The relationship between TJAG inde-
pendence and DOD/GC and OLC primacy
remains nuanced. Law now prohibits DOD/GC
from interfering with TJAG ability to provide
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independent counsel.” It does not mention
the Attorney General. The Presidential signing
statement on the independence legislation
instructs the executive branch to give primacy
to the Attorney General and DOD/GC.**
Policymakers are entitled to ask their military
lawyers for legal-policy considerations such as
missing Servicemember perspectives.*

Yoo alleges that TJAGs have no place
in legal-policy formation and that they
“undermined” civilian leadership through
their actions, including testimony to Congress
on their personal legal and policy analysis.*
However, when asked, TJAGS constitutional
duty and oath to Congress require them to
provide Congress their legal and policy opin-
ions, even when those opinions conflict with
executive branch positions. They complied
with those duties.

Since the rise of professional military
forces, there has been tension between civilian
control and military efficacy.” Policymakers
may task their staffs (including lawyers) to
act as their agents and circumvent standard
processes. Reasons for such action include the
need for speed, secrecy, desire to accomplish
an action before objections are lodged, or
lack of respect for the opinions of certain
parties. When a policymaker declines to use
the normal processes, he increases the chance
his decision will not be sufficiently informed.
Cutting offices out of the process can also harm
morale and increase destructive behaviors such
as leaks to the media. In this case, as a result
of the altered processes, executive department
leaders were not provided the full range of
relevant, fully staffed legal-policy consider-
ations. Only the principal policymakers can
say whether they would have wanted more or
if members of the War Council were acting in
accordance with their direction.

Lawfare attacks will not diminish in
frequency or intensity; legal-policy issues
will not get easier; and there will not be fewer
lawyers. Governmental processes lend order
to the chaotic array of challenges. They ensure
that policymakers receive vetted, well rounded
advice. Leaders should hesitate to exclude key
advisors from policymaking processes. GC
and TJAG skills must be used in the intended
complementary fashion. And judge advocates
must continue to serve as independent advisors
who provide candid legal-policy advice from
the military perspective. JFQ
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t his 2009 confirmation

hearing for Attorney General of
the United States, Eric Holder
was asked whether he would
pursue a criminal investigation of the interro-
gation programs of the Bush administration.
He responded, “Senator, no one’s above the
law, and we will follow the evidence, the facts,
the law, and let that take us where it should.™
But he added, quoting Barack Obama, then-
President-elect, “We don’t want to criminalize
policy differences” and finally pleaded for
time to study the matter. “One of the things I
think I'm going to have to do,” Holder added,
“is to become more familiar with what hap-
pened that led to the implementation of these
policies.”

Many articles on ethics begin with
the notion that the term ethics derives from
the Greek word ethika, from ethos, meaning
“character” or “custom” based on individual
behavior. From this we deduce principles or
a standard of human conduct, often termed
morals (from the Latin mores, “customs”).
By extension, the study of such principles
becomes the foundation of moral philosophy.
The focus or unit of analysis is the individual,
and the question is, “What is the right thing
to do?”

In the vast literature of personal respon-
sibility, few works ever discuss the concept
of “institutional ethics,” or how institutions
should act to produce rules of behavior for
themselves and those under their jurisdiction.

Witness to 2003 Lendu militia crimes against
civilians in Democratic Republic of the Congo
holds skull of alleged victim
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This concept, however, would not have been
alien to our Founding Fathers. A cornerstone
of the Federalist Papers on how to avoid
tyranny was the struggle among and between
institutions. One of the most quoted but least
analyzed passages from James Madison, from
the perspective of institutional ethics, is in
Federalist No. 51, The Structure of the Govern-
ment Must Furnish the Proper Checks and
Balances Between the Different Departments,
which states:

But the great security against a gradual con-
centration of the several powers in the same
department, consists in giving to those who
administer each department the necessary
constitutional means and personal motives to
resist encroachments of the others. The provi-
sion for defense must in this, as in all other
cases, be made commensurate to the danger
of attack. Ambition must be made to coun-
teract ambition. The interest of the man must
be connected with the constitutional rights

of the place. It may be a reflection on human
nature, that such devices should be necessary
to control the abuses of government. But
what is government itself, but the greatest

of all reflections on human nature? If men
were angels, no government would be neces-
sary. If angels were to govern men, neither
external nor internal controls on government
would be necessary. In framing a government
which is to be administered by men over
men, the great difficulty lies in this: you must
first enable the government to control the
governed; and in the next place oblige it to
control itself. A dependence on the people is,
no doubt, the primary control on the govern-
ment; but experience has taught mankind the
necessity of auxiliary precautions.

These “auxiliary precautions” were the
different institutions of power, or the separa-
tion of power, by which the different depart-
ments standing on constitutional means
would resist encroachments from each other.
Our federalism itself is an institutional battle
of the appropriate power owed to each sov-
ereign. These encroachments are politically
charged discussions since constitutional insti-
tutional prerogatives are at stake. The struggle
determines the notion of who can decide,
as an institutional matter, what the “right
thing” to do is. This important insight was
underscored by Judith Shklar, the acclaimed
political philosopher, in The Faces of Injustice,
in which she noted that the “line of separation
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between injustice and misfortunes is a politi-
cal choice, not a simple rule that can be taken
as given. The question is, thus, not whether to
draw a line between them at all, but where to
do so in order both to enhance responsibility
and to avoid random retaliation.”

The political choice of where to draw
the line sets public policy, which in turn
establishes public morals and sets public
responsibility for individuals. The resulting
political framework creates criminal and civil
liability for public officials and servants of
the state. The tensions among our ideals over
justice, necessity, individual responsibility,
and authority are raised by these hard cases
of line drawing, particularly when national
security is involved.

To explore this puzzle, this article raises
the question, “How do institutions discharge
their ethical duties to shape public responsi-
bility?” The three following examples address
this question.

our federalism itself is an
institutional battle of the
appropriate power owed to
each sovereign

The first example contrasts the
understanding of command responsibility
under our Uniform Code of Military Justice
(UCMY]J) and the international convention
Protocol I. The second reviews the Israeli
Supreme Court decision on its approach to
targeted killing. Finally, to round out the
discussion of institutions and individual
liability, the third examines how Congress
should approach the debate over alleged past
violations of the law of interrogation.

Paradigms for Commander
Responsibility

Our domestic legal codes and inter-
national conventions set the framework for
our views of the rule of law and individual
responsibility. On the individual level,
take, for example, the contrast between the
UCM]J and Protocol I under the Geneva
Conventions when malfeasance takes place
in a military command. How do these two
regimes institutionally hold military com-
manders responsible? What is the standard
of culpability under the two legal regimes?
Victor Hansen points out that in cases stem-
ming from the Vietnam era and the My Lai

massacre, the prosecution of the Charlie
Company commander, Captain Ernest
Medina, established the classic criminal
standard for culpability under the common
law.? As Hansen notes, the evidence at trial
established that Captain Medina was within
a few hundred yards of the village for some
3 hours while his subordinates were killing
unarmed civilians. There was no evidence,
however, that he either took part in the kill-
ings or issued direct orders to his Soldiers to
kill the villagers.

Under criminal common law as
stipulated by the UCM]J, the judge in the
case rejected an intentional murder charge
and reduced the charge to involuntary
manslaughter, which required showing
that Captain Medina had a legal duty to
take some action to prevent the unlaw-
ful killing and to prove that he possessed
actual knowledge of his Soldiers’ law of war
violations when he failed to act. The actual
panel charge from the judge is quoted in the
Hansen article as follows:

In relation to the question pertaining to the
supervisory responsibility of a Company
Commander, I advise you that as a general
principle of military law and custom a
military superior in command is responsible
for and required, in the performance of

his command duties, to make certain the
proper performance by his subordinates of
their duties assigned by him. In other words,
after taking action or issuing an order, a
commander must remain alert and make
timely adjustments as required by a chang-
ing situation. Furthermore, a commander is
also responsible if he has actual knowledge
that the troops or other persons subject to
his control are in the process of committing
or are about to commit a war crime and

he wrongfully fails to take the necessary
and reasonable steps to insure compliance
with the law of war. You will observe that
these legal requirements placed upon a
commander require actual knowledge plus
a wrongful failure to act. Thus, mere pres-
ence at the scene without knowledge will not
suffice. That is, the commander-subordinate
relationship alone will not allow an infer-
ence of knowledge. While it is not necessary
that a commander actually see an atrocity
being committed, it is essential that he know
that his subordinates are in the process

of committing atrocities or are about to
commit atrocities [emphasis added].
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This actual knowledge standard resulted in
the acquittal of Captain Medina.

Compare this mens rea (guilty mind)
and actus rea (guilty act) and actual knowl-
edge obligation under the UCM] to Protocol
I, where Articles 86 and 87 represent the
codification of the command responsibility
doctrine. The articles state both a standard
for failure to act and duty to act:

Article 86. Failure to Act

1. The High Contracting Parties and
the Parties to the conflict shall repress grave
breaches, and take measures necessary to sup-
press all other breaches, of the Conventions or of
this Protocol which result from a failure to act
when under a duty to do so.

2. The fact that a breach of the Conven-
tions or of this Protocol was committed by
a subordinate does not absolve his superiors
from penal or disciplinary responsibility, as
the case may be if they knew or had informa-
tion which should have enabled them to con-
clude in the circumstances at the time, that he
was committing or was going to commit such
a breach and if they did not take all feasible
measures within their power to prevent or
repress the breach.

Article 87. Duty of Commanders

1. The High Contracting Parties and the
Parties to the conflict shall require military
commanders, with respect to members of the
armed forces under their command and other
persons under their control, to prevent and,
where necessary, to suppress and to report to
competent authorities breaches of the Conven-
tions and of this Protocol.

2. In order to prevent and suppress
breaches, High Contracting Parties and Parties
to the conflict shall require that, commensurate
with their level of responsibility, commanders
ensure that members of the armed forces under
their command are aware of their obligations
under the Conventions and this Protocol.

3. The High Contracting Parties and
Parties to the conflict shall require any com-
mander who is aware that subordinates or
other persons under his control are going to
commit or have committed a breach of the
Conventions or of this Protocol, to initiate such

steps as are necessary to prevent such viola-
tions of the Conventions or this Protocol, and,
where appropriate, to initiate disciplinary or
penal action against violators thereof.

As noted by Hansen, when these two
articles—Article 86 and Article 87 under
Protocol I—are read together, the result codi-
fies the doctrine of command responsibility.
Violations of the law of war can occur through
acts of omission when a duty to act exists and
further recognizes that a commander, due to
his special responsibility, can be criminally
responsible for war crimes committed by his
subordinates. Understanding that commanders
have unique responsibilities to ensure their
troops’ observance of the law of war, Article 87
sets out in general terms what a commander
must do to meet those obligations—this is the
should or should have known standard that was
used in the Yamashita military tribunal.* After
World War II, General Tomoyuki Yamashita

understanding that commanders have unique responsibilities
to ensure their troops’ observance of the law of war, Article 87
sets out what a commander must do to meet those obligations

Serb forces wrought massive and wanton destruction in Kosovo

50 JFQ / issue 54, 3¢ quarter 2009

ndupress.ndu.edu



N RISHIKOF

of Japan was held responsible by the tribunal
for the brutal atrocities and crimes of his
troops in the Philippines, and his claims that
he never ordered or gave permission for the
actions, or had knowledge or control of the
troops’ actions, were rejected. The tribunal
concluded that since the acts were not sporadic
but methodically supervised by the officers, he
had not provided effective control of the troops
as was required by the circumstances.’ In
short, the defense of not knowing, or not being
directly involved, was rejected.

For the purposes of the concept of insti-
tutional ethics, the point is that Congress, by
accepting the criminal common law standard
and not the Yamashita standard, or the inter-
national standard of Protocol I (since we are
not signatories to the protocol), establishes
a different set of institutional incentives and
obligations for our command structure. This
institutional difference becomes particularly
acute when we jointly deploy with our allies,
who approach the issue of malfeasance under
the “should or should have known” obligation
versus the more restrictive “direct knowledge”
requirement established currently for U.S. law.

Israeli Institutional Court View

Contrast this sense of institutional ethics
with the decision of the Israeli supreme court
in The Public Committee Against Torture in
Israel, et al. v. The Government of Israel, et al.
(HJC 769/02, December 11, 2005) on the legal-
ity of “targeted killings” or, as characterized
by the court, “preventative strikes” against
terrorists that at times also harm innocent
third-party civilians. The opinion is a model
for how to analyze institutional and ethical
issues and processes for the Israel Defense
Forces in the projection of force. At the outset,
the court held that struggle in the West Bank
and Gaza at that time was an armed conflict
of an international character and that all
international armed conflict is a compromise
or balance between military necessity and
humanitarian requirements. Under the law of
armed conflict, the essential requirement for
the lawful use of force entails the separation
of individuals into combatants and noncom-
batants, or civilians. Commanders, under
international customary law, have a duty both
to refrain from acts that harm civilians and to
take necessary action to ensure that civilians
are not harmed.

What, then, is the status of terrorists and
civilians taking part in the armed conflict?
For the court, the terrorists, since they did not

ndupress.ndu.edu

conduct their operations in accordance with
the laws and customs of war, were “unlaw-

ful combatants,” but should these so-called
unlawful combatants then be viewed as civil-
ians under the law? The court concluded that
they should not. The state of Israel argued that
unlawful combatants are legitimate targets for
attack as long as they are taking an active and
continuous direct part in the hostilities. The
court refused, however, to recognize this third
category proffered of unlawful combatants
under The Hague and Geneva Conventions
and preferred analyzing the case as civilians
who constitute unlawful combatants. This
distinction became important for the court
based on the remedy and process that it would
craft. This distinction is critical because it
places on the forces projecting power addi-
tional duties of obligation since, as a civilian,
more responsibility is required.

As civilians taking a direct part in hostil-
ities, the court concluded that under custom-
ary international law, the civilians no longer
enjoyed the protection granted civilians and
became lawful targets. But for the court, the
question then arose: When does one take a
direct part in hostilities? Bearing arms and
heading to or from a fight is clear, but what
of the gray areas—selling food and medicine
or giving monetary aid to hostile forces, or
not preventing incursions of hostile armed
parties? Are such behaviors directly partici-
pating? What of those who recruit or send
civilians into hostilities? Does “direct” mean
the last actor in the chain of command or the
whole chain of authority? The court rejected a
“narrow” definition of the chain of command
and reasoned that those who decided upon the
violent act, planned the act, and sent the actor
had made a direct and active contribution
and therefore could be targeted. When does
one become part of the chain of command of
terrorist acts? Is a single act of participation
enough, or does one have to be part of a series
of hostile acts? Can one participate, take a few
months off, and then rejoin in a “revolving
door” fashion?

The court’s resolution of this dilemma
was to announce a four-part test before a strike
could take place. First, information identifying
a potential unlawful combatant civilian target
would have to be “thoroughly verified” Second,
if the actor could be arrested, interrogated,
and tried, this less harmful means would be
required in lieu of force. The requirement
flowed from the fact that the target was a civil-
ian acting unlawfully under international law.

Third, after the attack on a civilian suspected
of directly participating in the hostilities, an
independent, thorough investigation of the
validity of the identification of the target and
the circumstances surrounding the decision
would be required by a review committee.
Finally, if innocent third-party civilians were
killed or injured due to collateral damage, the

under the law of armed
conflict, the essential
requirement for the lawful use
of force entails the separation
of individuals into combatants
and noncombatants

degree of force used would have to withstand
the traditional proportionality test. The degree
of collateral damage could not be excessive

to the concrete and direct military advantage
anticipated by the use of force under a values-
based test.®

With this photograph as supporting evidence, the
International Criminal Tribunal of Former Yugoslavia
convicted Bosnian Serb Goran Jelisi¢ of crimes
against humanity and violating customs of war
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Critics of the decision argued that the
issues presented by targeted killings were
political and military in nature and that the
court should have concluded that they were
nonjusticiable. The court, however, appears to
be rejecting the Shklar formulation that deci-
sions in this area are more political, reasoning
instead that these issues are dominantly of a
legal character:

When the character of the disputed question is
political or military, it is appropriate to prevent
adjudication. However, when that character is
legal, the doctrine of institutional nonjusticiabil-
ity does not apply. . . . The questions disputed

in the petition before us are not questions of
policy. Nor are they military questions. The
question is whether or not to employ a policy

of preventative strikes which cause the deaths
of terrorists and at times of nearby innocent
civilians. The question is—as indicated by the
analysis of our judgment—legal; the question

is the legal classification of the military conflict
taking place between Israel and terrorists from
the area; the question is the existence or lack of
existence of customary international law on the
issue raised by the petition; the question is of the
determination of the scope of that custom, to the
extent that it is reflected in §51(d) of The First
Protocol; the question is of the norms of propor-
tionality applicable to
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Sources of military jurisdiction include the

the issue. The answers to all of those questions
are of a dominant legal character.’

The court drew the line and concluded
that this was a legal issue. Rejecting the view
of Cicero that “during war, the laws are silent”
(silent enim legis inter arma), the court opined,
“[T]t is when the cannons roar that we espe-
cially need the laws”® The court felt obliged
to determine whether the executive had not a
reasonable understanding, but rather a correct
understanding, of the law. It could not, in its
own words, “liberate itself from the burden of
that authority”® Under this formulation, the
court would determine whether a “reason-
able” military commander would have made a
similar decision under the circumstances when
weighing the issues of necessity and the zone of

The Attorney General and Director
of National Intelligence stated under oath
in their confirmation hearings that, in their
opinions, “waterboarding” is torture. This
assessment on waterboarding comports with
international law and the Geneva Conven-
tions since we once prosecuted those in World
War II for employing such an interrogation
technique." As is well known, the Bush
administration and the past Attorney General
would not concede that the coercive methods
employed for interrogations constituted
torture under the Convention Against Torture
and Other Cruel, Inhuman or Degrading
Treatment or Punishment. Moreover, as has
been made public, waterboarding has been
used in military survival, evasion, resistance,
and es<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>